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TRADE ACCEPTANCE AND BUSINESS PROGRESS 


The most effective instruments of credit and collection that have 
yet been devised for stabilizing business in after-the-war develop- 
ment are Trade Acceptances, which are defined as follows by the 
Federal Reserve Board: 


“An unconditional order in writing addressed by one person to another, 
signed by the person giving it, requiring the person to whom it is addressed to 
pay at a fixed or determinable future time a certain sum of money to the 
order of a specified person. The bill must be drawn by the seller on the 
purchaser of goods sold and accepted by such purchaser. The obligation of the 
acceptor arises out of the purchase of goods from the drawer. The drawee may 
accept bill payable at any bank or trust company in the United States which he 
may designate.” 


A Trade Acceptance may be created and used as follows: A New 
York merchandizing house sells a bill of goods to a Buffalo house 
amounting to $10,000. A draft is drawn by the New York house 
on the Buffalo concern and sent to the latter with the invoice and 
bill of lading of the goods. The draft contains this clause: “The 
obligation of the acceptor hereof arises out of the purchase of goods 
from the drawer.” Acceptance of the draft is made and it is then 
returned to the New York house. It is now a Trade Acceptance and 
falls due on the date specified on its face, usually ninety days. It is 
an obligation by the Buffalo concern to pay the New York house 
$10,000 on a certain date, and the fact that it is for the purchase of 
goods brings it within the definition of the Federal Reserve Board. 
The New York house can at its pleasure make use of the funds in- 
volved in the transaction by taking it to its bank and having it dis- 
counted at the market rate, and the bank can in turn rediscount the 
draft with the Federal Reserve Bank if it meets their necessities or 
their convenience to do so. It is not difficult to see, from such a 
circumstance, how a Trade Acceptance will at once enforce 
payment by the buyer of goods, strengthen credit, and give the seller 
the full use of all the money involved in the sale from the very day 
he receives the acceptance. It even goes further than that. It pro- 
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tects the bank which handles it by making it possible for rediscount 
at the Federal Reserve Bank. 

Right here it may be pardonable to repeat what has been said by 
others, that the Federal Reserve system made it possible for the 
Government to finance itself for the prosecution of the war. Now 
the same system makes it possible for the business interests of the 
country to put into execution an instrument that will at once protect 
those interests, preserve their integrity and open before them the most 
marked progress in their history. 

The adoption and use of Trade Acceptances throughout the world 
will mean infinitely more than a progressive step in business pro- 
cedure. It will mean that the world has advanced to a point where 
only honesty of purpose is known and where fair-dealing between 
business houses and banking institutions is absolutely universal. It 
will mean a world-wide provision for the payment of accounts, hon- 
estly, promptly and in a way that will enable everybody to secure 
the full benefit of every transaction. 

It is not meant to imply that the millenium will be at hand when - 
such a condition is reached, or that the unexpected has happened. 
The world will simply have embraced an opportunity that it had been 
looking for for centuries, but which it never found because the psycho- 
logical time for its adoption had not been reached. When Trade 
Acceptances were introduced in the United States the world was 
engaged in the greatest war of history, and at that time (1917) no 
one could safely offer an opinion as to when it would end. During 
the year 1918, however, when justice triumphed and victory crowned 
the efforts of the nations fighting for a just cause, several thousand 
American business houses adopted the principle of Trade Acceptance 
and thereby paved the way for a universal use of the system. Previous 
to the great war it had been used to some extent in Europe, especially 
in England, but had not found favor on this side of the Atlantic, so 
that its ready acceptance in the United States is really the first inti- 
mation that it will become world-wide. We realize that whatever the 
United States adopts as a business measure hereafter will be eagerly 
embraced by other nations. That is a fact which cannot be gainsaid. 

The first important step to be taken is the universal inauguration 
of the principle of Trade Acceptance, not as an experiment or the 
trying out of a theory, but as a thoroughly tested and fully developed 
plan for business advancement. Just at this time no higher at- 
tainment in the world’s affairs can be desired. The world is at 
peace, and it will soon be so arranged that peace will be a permanent 
condition, making it possible for all mankind to become imbued with 
the spirit of progress and justice that will be moving the world. 
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THEODORE ROOSEVELT 


The death of Theodore Roosevelt marked the passing away of one 
of the most distinguished men the world ever produced, and one 
of the most eminent citizens the United States ever possessed. His 
public life was both useful and inspiring to the country, and his 
private life was of that purity of character that could be safely 
emulated by every citizen. 

In the shaping of legislation and the framing of laws that proved 
beneficial to the United States, Theodore Roosevelt took the most 
important part of any man in public life. Among these measures 
were the extension of the forest reserve, the national irrigation 
act, the beginning of the enforcement of the Sherman anti-trust 
law by the prosecution of such suits as the Harriman, the Tobacco 
Trust and the Standard Oil cases, the employers’ liability act, the 
regulation by Federal power of railroad organization, and the inter- 
vention of the Government in the great coal strike of 1902. 

The Roosevelt type of Americanism is one that will be revered 
and honored through all time. 


SESSEEEtED 


THE NEW SECRETARY OF THE TREASURY 


While the retirement of Secretary McAdoo was generally deplored, 
the appointment of Carter Glass as his successor has fully offset that 
feeling by placing the management of the finances of the country in such 
able hands. The treasury of the United States is the largest financial 
institution in the world, its transactions surpassing those of any other 
country in either hemisphere, and it is a matter of great satisfaction to 
feel that such splendid executives as McAdoo and Glass and the long 
line which preceded them are available in the United States to properly 
and safely handle our biggest institution. 


SEFS46SOCO 


PAYMENT FROM GUARDIAN’S SAVINGS ACCOUNT 
WITHOUT SURETY’S APPROVAL 


Just how careful a savings bank has to be in paying out money 
is well brought out in the case of Myerowich v. Emigrant Industrial 
Savings Bank, recently decided by the Appellate Division of the 
New York Supreme Court. The opinion of the court will be found 
on a subsequent page among the legal decisions. 

The plaintiff was the general guardian of an infant and as such 
guardian had deposited money in the defendant bank. The Illinois 
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Surety Company was the surety on the guardian’s bond and, as is 
customary in such cases, the company held the pass book in its 
possession, so that no money could be drawn from the account 
without its knowledge and consent. 

The original deposit was $833 and for many years there had been 
practically no withdrawals from the account except the interest as 
it accrued. On August 26, 1915, some person, not the guardian, 
presented a draft against the account for $150. The guardian was 
an illiterate person and was unable to write. The draft was signed 
with an X mark and it turned out later that it was a forgery. 
Nevertheless it purported to have been acknowledged before a com- 
missioner of deeds and there was stamped on it the approval of the 
surety company. This draft.the bank paid. On October 27, 1915, 
another draft for a like amount was presented and paid under sim- 
ilar circumstances. 

The balance of the account was paid out on two drafts subse- 
quently presented. These drafts, however, did not bear the approval 
stamp of the surety company. 

It was held that the bank was not liable for the first two drafts, 
which were stamped with the surety company’s approval, but was 
liable for the amount of the two drafts cashed later, which did not 
bear the approval stamp. 

The court takes the attitude that it was negligent for the bank 
to pay the drafts, which were not so stamped as to show that the 
surety company approved, and points out that the error was due to 
the fact that the bank had not made a notation as to the surety com- 
pany’s approval on the signature card when the account was opened. 

This is what the court has to say: “Upon the undisputed facts 
surrounding the first two withdrawals, made by a person presenting 
the pass book and having the aproval of the surety company stamped 
upon the order. and there being attached to the order a certificate 
of a commissioner of deeds, regular upon its face, certifying that 

the cross mark signature was made and acknowledged by the plain- 
tiff, there is no basis for a finding of negligence. 

“As to the two subsequent withdrawals the situation is quite 
different. Knowing, as the bank did, that this was a guardian’s 
trust account, that the guardian was under bond, that the surety 
company had possession of the pass book, and that the course of 
dealing was that the withdrawals were made upon the authoriza- 
tion or approval of the surety company, ordinary care reg*tired | 
some inquiry, where the usual circumstances were departed ‘rom 
and the commission of a fraud was so easy. The mere fact that 
the employees of the bank who cashed the last two orders were 
not the ones who had cashed the preceding ones and who there- 
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fore were unfamiliar with the course of dealing requiring the ap- 
proval of the surety company, does not excuse the defendant. Had 
the officials of the bank made a notation on the signature card when 
the account was opened, showing that withdrawals required the 
approval of the surety company, a precaution that ordinary pru- 
dence dictated, it would have been at once apparent to any paying 
teller of the bank that these unauthenticated orders were on their 
face irregular. No elaborate investigation was necessary in order 
to discharge the duty of ordinary care. A mere inquiry of the 
surety company by telephone would have disclosed the fact that 
the pass book had been purloined and that the withdrawals were 
unauthorized.” 

It is not explained in the opinion who it was that presented the 
drafts and received the money, nor in what manner he repeatedly 
came into possession of the pass book. Clearly it must have been 
someone who had access to the surety company’s safe. And it is 
reasonable to presume that the same person would have had no 
difficulty in obtaining the stamp with which to indorse the com- 
pany’s approval on the draft. Furthermore, the very fact that 
some person appears with the pass book in his possession is in 
itself an indication that the company has approved of the with- 
drawal. Surety companies have facilities for guarding pass books 
that ordinary persons do not possess and they are a lot more care- 
ful than the average savings bank depositor. If there is any pre- 
sumption in a case of this kind it is that the person presenting the 
pass book does so with the surety company’s assent. Another thing 
to be noted is that the drafts were acknowledged before a commis- 
sioner of deeds. It is a mighty serious offense for a commissioner 
to take the acknowledgment of an instrument unless the party exe- 
cuting it actually appears before him and is known to him. These 
circumstances would seem to make out a fairly reasonable justifi- 
cation for the bank in honoring the drafts. The fact that it is held 
liable is an indication that savings banks cannot be too careful 
or technical in paying out money. 


Bebedededertetetegete 
STOPPING PAYMENT OF CERTIFIED CHECK 


The courts have repeatedly held that, once a check has been 
certified, the drawer loses control over it and has no right to stop 
payment of it. 

Upon examination of these cases, however, it will be found that 
they generally involve a check which has been certified at the 
instance of the payee or some subsequent holder. In such cases 
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the certification releases the drawer from liability on the check and 
substitutes the bank as the responsible party. Where the check is 
certified at the request of the drawer the latter remains liable on 
the check along with the bank. 

In this issue, among the decisions, is published Bathgate v. Ex- 
change Bank of Chula, recently decided by the Kansas City, Mo., 
Court of Appeals, in which it is held, in effect, that the drawer of 
a check, certified at his own request, is entitled to stop payment. 

The facts indicate that Bathgate and Larsen entered into a con- 
tract, involving the trade of a stock of groceries for a farm. They 
agreed that each would put up a certified check for $2,000 as a 
forfeit for a failure to comply with the terms of the contract. 
Larsen drew his check on the Exchange Bank of Chula and at his 
request it was certified. Later it was deposited in escrow with a 
bank at Polo in accordance with the arrangement entered into by 
the parties. 

Before the trade was carried out Larsen charged Bathgate with 
fraud in substituting goods on him and bringing into his (Bath- 
gate’s) store goods that were worthless. The parties were unable 
to adjust their differences and Larsen refused to go on with the 
deal. Then Bathgate secured some affidavits to the effect that 
Larsen had defaulted in his contract and with these obtained Lar- 
sen’s check from the bank at Polo. But before he could present 
it Larsen notified the drawee bank to stop payment and that, if it 
did not stop payment, he would sue it for the amount. 

When Bathgate later brought suit against the drawee bank on 
the check the question was presented whether the bank was en- 
titled to interplead Bathgate and Larsen; that is whether it could 
have Larsen made a party to the litigation, pay the money into 
court and let Larsen and Bathgate fight it out between themselves 
as to who was the rightful owner of the fund. It was held that 
the bank was entitled to this relief. 

The court reasoned that complete certification does not arise until 
the certified check has been delivered to the payee or holder. “Now,” 
said the court, “so far as the defendant bank (drawee) is concerned, 
it does not know and cannot ascertain, except at its peril, whether 
said check has been legally delivered, and whether plaintiff is the 
lawful ‘holder thereof, or not. It is true, it, by its certification, has 
agreed to pay the same to the lawful holder thereof; but was it 
rightfully delivered and is plaintiff such lawful holder? Defendant 
performs its obligations as to payment by turning the proceeds into 
court, requiring the drawer and payee to litigate between them- 
selves the question whether it was rightfully delivered and whether 
‘plaintiff is the lawful holder.” 

In spite of the fact that there is a general rule to the effect that 
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payment of a certified check cannot be stopped, it is apparent that 
there is but one course for a bank to follow in such cases, at least 
where the check has been certified at the request of the drawer. 
The bank should respect the order countermanding payment. If 
it does this it has the money in its possession. If it is sued by one 
party it may bring in the other and pay the money into court. 
But if it pays the check it assumes the risk of being obliged to pay 
again. 

SEEPS EEE 


VERBAL AUTHORITY TO SIGN CHECKS AGAINST BANK 
DEPOSIT 


Should a bank honor a check drawn by an agent of a depositor, 
the bank having been instructed verbally by the depositor to honor 
such checks, or should the bank insist that the agent have written 
authority before paying checks signed by him? 

In a recent case one of the depositors of a bank in Kentucky, at 
the time of making the deposit, gave verbal instructions to the 
bank to pay checks against the deposit signed in her name by her 
son. After the bank had paid out practically all of the deposit 
on checks signed by the son, the depositor brought suit against the 
bank to recover the amount so paid, claiming that the son should 
have had written authority under the Negotiable Instruments Law 
of Kentucky, which provides that “the signature of any party may 
be made by an agent duly authorized in writing.” 

The court held that the statute does not apply to a case of this 
kind and decided that the bank was not liable. The case referred 
to is Pierson v. Union Bank & Trust Company and is published 
among the legal decisions in this issue. 

It appeared that the plaintiff, Mollie Pierson, and her son Roy 
together went to the defendant bank for the purpose of opening a 
checking account. The account was opened in the ‘name of Mollie 
Pierson by the deposit of a check for the sum of $703, payable to 
the order of Mollie Pierson and Roy Pierson jointly. Mrs. Pier- 
son, at the time this transaction took place, instructed the bank 
to pay checks signed either by her’ or by her son in her name. 
Some time later Roy made a further deposit of $100, which money 
belonged entirely to Mollie. Pierson. In the meantime Roy had 
been busily issuing checks signed “Mollie Pierson by Roy Pierson.” 
Mrs. Pierson issued three small checks aggregating $16.90. All of 
the checks were paid by the bank. Eventually the entire fund was 
exhausted and a short time thereafter Roy Pierson died. 

Mrs. Pierson then brought this suit to recover the deposit, less 
the $16.90 which she had withdrawn herself. She alleged that she 






















8 THE BANKING LAW JOURNAL 
had at no time given any authority, written or verbal, to the bank 
to pay checks signed by her son. On this point the jury found that 
she had given verbal authority to the bank. The plaintiff then 
claimed that verbal authority was insufficient to protect the bank 
and this question of law was presented to the court for decision. 

This contention was based upon Section 19 of the Kentucky Ne- 
gotiable Instruments Law which provides as above stated. The fol- 
lowing paragraph taken from the court’s opinion is the answer to 
this argument: 

“Mrs. Pierson insists that under Section 19 of the Negotiable In- 
struments Act, which is Section 3270b, Kentucky Statutes, which 
reads, “The signature of any party may be made by an agent duly 
authorized in writing,’ the bank had no legal authority to pay the 
money out upon checks signed by Roy Pierson, because Roy Pier- 
son had no written authority from Mrs. Pierson to act as her agent 
in signing her name to checks; that the only authority which the 
bank had, or that Roy Pierson had, for signing and issuing of the 
checks or payment of the money was verbal. It has been held 
in the case of Finley v. Smith and in the case of Interborough 
Southern Life Insurance Company v. First National Bank that a 
signature placed upon a negotiable instrument by an agent is with- 
out binding force upon the principal unless the agent be duly author- 
ized in writing. The statute is so plain upon this point that it 
would be difficult to otherwise construe it. But in the case at 
bar we do not think that the facts come within the rule. Mrs. 
Pierson instituted this action against the bank, not to enforce or 
defeat a liability which grew out of the attachment of her signa- 
ture to a negotiable instrument by her agent, but to recover money 
from her debtor, the bank, which she had directed the bank to pay 
in a certain way.” 

In other words, the checks were not the basis of the action. The 
bank paid out the money pursuant to instructions which were part 
of the contract of deposit. As expressed by the court: “There is 
no difference in principle between the state of case where A hands 
money to B and directs B to pass it to C. The giving of the money 
to C fully discharges the obligation of the second person.” 


It is to be noticed that in adopting the Negotiable Instruments 
Law Kentucky altered the section here under consideration. In 
most of the other states the section reads as follows: “The signa- 
ture of any party may be made by a duly authorized agent. No 
particular form of appointment is necessary for this purpose; and 
the authority of the agent may be established as in other cases 
of agency.” In South Dakota, however, the statute as enacted calls 
for written authority. 
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PRICE CUTTERS AND THE SHERMAN ACT 


Has a manufacturer the right to dictate to the dealers, to whom 
he sells, that his goods must be resold at certain prices and to re- 
fuse to sell his products to any dealer found cutting down the es- 
tablished prices? Or is such action an indictable offense under the 
Sherman Anti-Trust Act? This is the question presented in United 
States v. Colgate & Co., recently decided by the United States Dis- 
irict Court. The opinion is published among the legal decisions in 
this issue. 

The court decided that the corporation, which was here charged 
with violating the Sherman Law, was acting entirely within its 
rights and that the indictment should be dismissed. 

Colgate & Company, the defendant, is a widely known manufac- 
turer and distributer of soaps and other toilet articles. It found 
that certain dealers were selling its goods at cut prices. To prevent 
this it notified the dealers that unless they sold its goods at certain 
f.xed prices it would refuse to sell to them. And those dealers who 
continued selling at cut prices found themselves unable to purchase 
any more of the defendant’s wares. 

The government made no contention that the defendant had a 
monopoly in its particular line or that it was attempting to monop- 
olize the trade in toilet articles. No claim was made that defendant 
Was acting in concert with other manufacturers or that the prices 
sought to be maintained were other than fair. In fact it was quite 
clear that the defendant’s sole object was to protect its business, 
which it had spent years in building up, and to prevent dealers, 
who were so inclined, from using the defendant’s goods for their 
own individual benefit to the detriment of the defendant. 

In finding that the defendant had not violated the Sherman Act 
er any other law of the United States the court said: “It cannot 
be said that the defendant has no interest in the prices at which 
its goods shall be sold. On the contrary, it had a vital interest, in 
so far as cutting the same would tend to demoralize the trade, and 
might have been more injuriously affected by the result of this dis- 
organization than the public would have been benefited by a tem- 
porary reduction in the prices of its .products.” 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


FILING CHATTEL MORTGAGE. 


Trimble v. Broun-Green Co., New York Supreme Court, Appellate Term, November 
19, 1918. 172 N. ¥. Supp. 726. 


The Lien Law of New York declares that a chattel mortgage 
shall be absolutely void if not filed within a reasonable time. 
Under this statute it is held that a delay of six days in filing a 
chattel mortgage did not render it void under the circumstances 
presented. In this case the person who complained of the mort- 
gage held a note, made by the mortgagor before the mortgage 
was executed, which matured after the mortgage was filed. 
This party obtained a judgment on the note. It was held that ~ 
the mortgagee was entitled to the mortgaged property as against 
the judgment creditor. In cases of this kind what is a reason- 
able time depends upon the circumstances of each particular 
case. 


Appeal from Municipal Court, Borough of Manhattan, First Dis- 
trict. 

Action by Rufus J. Trimble against the Broun-Green Company 
and another. _Judgment for defendants, and. plaintiff appeals. Re- 
versed, and new trial ordered. 

Argued October term, 1918, before GUY, BIJUR, and MULLAN, 


JJ 


Rufus J. Trimble, of New York City, pro se. 
Friend & Friend, of New York City (Theodore H. Friend, Jr., of 
New York City, of counsel), for respondents. 

GUY, J. On October 5, 1917, the Commonwealth Realty Improve- 
ment Corporation, a foreign corporation having an office in the 


NOTE.—Fér other similar decisions see Banking Law Journal Digest and 
Supplement, § 287. 
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city of New York, executed and delivered to the plaintiff a chattel 
mortgage on certain office fixtures in the office of said corporation, 
which mortgage was not filed by the plaintiff in the register’s office 
until six days after its execution and delivery; the chattels mean- 
while, and also subsequent to said filing, remaining in the posses- 
sion of the mortgagor. Prior to the execution and delivery of said 
mortgage to plaintiff, the mortgagor was indebted to the substi- 
tuted defendant herein, the Broun-Green Company, and on Septem- 
ber 7, 1917, before the execution and delivery of said mortgage to 
the plaintiff, the mortgagor delivered its promissory note to said 
substituted defendant, which note became due on November 10, 
1917, more than a month after the filing of said mortgage. On No- 
. vember 15, 1917, the said note being unpaid upon maturity, the sub- 
stituted defendant began an action thereon, recovered judgment, 
and, upon execution, the property covered by said mortgage was 
seized and sold by the sheriff after notice by plaintiff to the sheriff 
of plaintiff’s lien thereon; and this action was originally brought 
against the sheriff for conversion. 

The sole question of importance in this case was whether the six 
days’ delay in the filing of said mortgage, with no rights of an in- 
tervening creditor being prejudiced thereby, rendered said mortgage 
void as against this defendant creditor, the holder of a promissory 
note which:did not become due until a month subsequent to the 
filing of said mortgage. 

Defendants, respondents, rely mainly upon the decision of this 
court in Seger & Gross Co. v. Maclaire (Sup.) 165 N. Y. Supp. 423, 
and it is evident that the learned trial justice deemed said decision 
controlling in the determination of this case. In the Seger & Gross 
Company Case, however, a very different state of facts was pre- 
sented. A conditional bill of sale had been given on February 1, 
which was not filed until March 23 of the same year, some five 
minutes before the filing of a chattel mortgage executed and de- 
livered on March 23, taken in good faith and for a valuable consid- 
eration by the mortgagee. In that case the court held that a delay 
of six weeks was an unreasonable and unnecessary delay, although 
some of the chattels which were covered by the conditional bill of 
sale were to be manufactured and were not actually delivered until 
two days before the filing of the bill of sale. After pointing out that 
there was no excuse for the delay of two days in filing the bill of 
sale after the last of the articles had been delivered, the court said: 


“It is not necessary, however, to rest the decision upon this delay 
of upwards of two days in filing, since, as noted above, the condi- 
tional bill of sale was given on February 1, and as to some of the 
articles it is apparent that there was a far greater delay than that 
of the two days mentioned above.” 

Section 230, art. 10, of the Lien Law (Consol. Laws, c. 33) pre- 
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scribes no time within which a chattel mortgage or a bill of sale 
shall be filed, but provides that where there is no immediate de- 
livery, followed by an actual and continued change of possession, 
a chattel mortgage shall be absolutely void as against creditors, 
unless filed in the manner prescribed in said article. The courts 
have uniformly held that the filing must be within a reasonable 
time. While it has been held that even where there is a delay 
of but a few days, and rights of creditors or bona fide purchasers 
intervene, the lien of the mortgage must be, postponed to such 
intervening rights (Hicks v. Williams, 17 Barb. 523; Huber Vv; 
Ehlers, 76 App. Div. 602, 79 N. Y. Supp. 150), what is an unreason- 
able and unnecessary delay, where only a few days have intervened, 
is a question of fact to be determined on the evidence in each case. 
A delay of six days, or evén a shorter time, might under certain 
circumstances be an unreasonable delay; a longer delay, under 
different circumstances, might not be unreasonable. 

In the case at bar the rights of the holder of a promissory note 
given before the execution and delivery of the mortgage, which note 
would not become due until long after the date of the actual filing 
of the mortgage, were in no sense prejudiced or affected by the 
delay of six days in filing; so that the rights of the substituted 
defendant would not as matter of law take precedence over plain- 
tiff’s rights under his mortgage. The main purpose of the statute 
is the protection of creditors, and while, under the authorities, an 
unreasonable and unnecessary delay in filing would render a mort- 
gage invalid as against all creditors, my attention has not been 
called to any authority that holds that a delay in filing of less than 
several weeks is, as matter of law, an unreasonable delay. To so 
hold would be an improper exercise of a legislative function, in- 
jecting into the statute something apparently not within the legis- 
lative intent. 

In Karst v. Gane, 136 N. Y. 316, 32 N. E. 1073, where the filing 
of a chattel mortgage was delayed six weeks, the court, holding 
that a delay of six weeks in filing made the chattel mortgage void, 
said: 


“Some time will necessarily elapse between the execution and fil- 
ing of the mortgage. Where it appears that due diligence was 
exercised in filing the mortgage, and there was no unnecessary 
delay, and no actual intervening lien has been acquired, there would 
seem to be no ground upon which subsequent lienholders could 
question the validity of the mortgage. * * * The filing under 
these circumstances would be immediate, and make the mortgage 
valid as against liens subsequently acquired. * * * The mort- 
gage was, however, filed before the plaintiff’s judgments and execu- 
tion were obtained.” 
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The granting of the motion to dismiss was therefore error. 
Judgment reversed, and a new trial ordered, with $30 costs to. 
appellant to abide the event. 


NOTE OBTAINED BY FRAUD. 


National Farmers’ Bank of Owatonna v. Nygren, Supreme Court of Minnesota, 
November 1, 1918. 169 NW. W. Rep. 228. 


Under a Minnesota statute, added to the Negotiable Instru- 
ments Law, a person is not liable on his signature to a promis- 
sory note where it appears that the note was obtained by fraud, 
that he did not know that the instrument he was signing was 
a note, and that in so signing he wes not guilty of negligence. 


Appeal from District Court, Wabasha County; C. E. Callaghan, 

Judge. 
_ Action by the National Farmers’ Bank of Owatonna against 
Oscar Nygren. Verdict for defendant. From an order denying its 
alternative motion for judgment or for a new trial, plaintiff appeals. 
Order affirmed. 

Murdoch & Lothrop, of Wabasha, for appellant. George H. Ham- 
mond, of Lake City, for respondent. 

PER CURIAM. This is an action on a promissory note. There 
was a verdict for the defendant. The plaintiff appeals from the 
order denying its alternative motion for judgment or for a new 
trial. 

The note was made by the defendant to the order of himself, and 
indorsed by him. It was delivered to the Clefton Company and by 
the company indorsed to the plaintiff. The defense is that it was 
procured by fraud. The statute provides that no person whose 
signature is obtained to a promissory note shall be liable, if it is 
made to appear that it was obtained by fraudulent representation, 
trick, or artifice as to the nature of the contract signed; that at the 
time he did not believe it to be a promissory note; and that he 
was not guilty of negligence in signing the paper without full knowl- 
edge of its terms. Gen. St. 1913, § 6015. 34 

. Under the charge of the court it is to be taken as a fact that 
the plaintiff was a bona fide purchaser. It is conceded that there 
was evidence to support a finding that the contract between the 
parties was procured by fraudulent representations made by the 
salesman of the Clefton Company as to the contents of the various 





NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 433. : 
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papers executed at the time. The question before us is whether the 
evidence was such that the jury might conclude from it that the 
defendant was not negligent in signing the paper. 

At the time the note was signed, the Clefton Company made an 
agreement to put into the plaintiff’s house, a ‘few miles out from 
Lake City, an acetylene lighting plant. The fraud claimed related 
to the nature and terms of the contract. At the time, two papers, 
both relating to the acetylene plant, were signed. At the same 
time the defendant signed the note, which was made payable to 
himself, and indorsed it. Altogether he signed his name four times. 
Considerable negotiation was had. His testimony is not clear as to 
what he thought it all meant. He says he was not sure what he 
was signing. He did not know that he was signing or indorsing a 
note. He would not have signed one. There was some talk about 
his giving a permit to put the lighting plant in. There was some 
talk of an agency contract, which he was to have, and through it 
he was to get commissions. His signing, perhaps, had some refer- 
ence to this. When he put his name upon the back of the note, it 
was, he says, in response to a request that he write his name and 
address in full, and they so appear on the back of the note. 

If the defendant signed the note at the bottom, without seeing 
what was above, and without being prevented by some fraud or 
trick practiced upon him, it would seem within our holdings, of 
which Cedar Rapids National Bank v. Mottle, 115 Minn. 414, 132 
N. W. 911, and Johnson County Bank v. Hall, 102 Minn. 414, 113 
N. W. 1011, are representative, that he could not well be relieved 
from responsibility as a maker. The situation, however, is substan- 
tially different in this case. By signing the note at the bottom the 
defendant assumed no liability, for it was payable to himself. Neg- 
ligence in respect of such signing resulted in no harm to the plain- 
tiff. When he indorsed the note he made it a legal obligation. The 
question of his negligence is to be determined by looking at what 
he did when he made the indorsement. He did not understand, so 
he testified, that he was indorsing a note. He supposed he was 
writing his name and address, as requested by the agents, and had 
no notion that he was signing or indorsing a promissory not. 

The jury was the judge of the credibility of the defendant and the 
reasonableness of his claim. The evidence is not clearly or manifest- 
ly against the verdict, and we connot disturb the same. 

Order affirmed. 
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CHECKS SIGNED BY AGENT UNDER VERBAL 
AUTHORITY‘ 


Pierson v. Union Bank & Trust Company, Court of Appeals of Kentucky, October 
25, 1918. 205 5S. W. Rep. 906. 


At the time of making a deposit the depositor gave verbal in- 
structions to the bank to pay checks signed in the depositor’s 
name by her son. It was held that this protected the bank in 
paying checks so signed, even though the Negotiable Instru- 
ments Law of. Kentucky provides that the “signature of any 
party may be made by an agent duly authorized in writing.” 
The statute does not apply here because the checks are not the 
basis of liability. The bank merely paid out the money pursu- 
ant to the contract of deposit. It should be noted that in most 
other states the Negotiable Instruments Law and agent’s au- 
thority to sign negotiable paper should be in writing. 


Appeal from Circuit Court, Henderson County. 

Action by Mollie Pierson against the Union Bank & Trust Com- 
pany. From a judgment for partial relief, plaintiff appeals. Af- 
firmed. 

Woodward & Dixon, of Henderson, and Ernest Woodward and 
Moorman & Woodward, all of Louisville, for appellant. Dorsey 
& Dorsey, of Henderson, for appellee. 

SAMPSON, J. Mollie Pierson and her son, Roy Pierson, went 
to the appellee bank for the purpose of and did open a checking ac- 
count, with it in the name of Mollie Pierson, by depositing a check 
made to Mollie Pierson and Roy Pierson jointly for the sum of 
$703. The Piersons instructed the bank to pay out the money on 
the check of Mollie Pierson or upon her check by her son, Roy 
Pierson. Some time thereafter Roy Picrson deposited another $100 
to the credit of Mollie Pierson, but this money appears to have 
belonged wholly to Mrs. Pierson. In the meantime he was issuing 
checks against the account signed “Mollie Pierson by Roy Pierson,” 
and these checks were paid. Mrs. Mollie Pierson also issued three 
small checks, amounting to $16.90, against the account, which were 
paid. The fund was exhausted, and shortly thereafter Roy Pierson 
died. Mrs. Mollie Pierson then brought this action against the 
bank, alleging that she had deposited in the bank the sum of $803 
which was her individual funds, and that she had only checked 
out $16.90, and that the bank wrongfully refused to honor her check 
for the balance of the $803 which she averred was due her. The 
bank answered, setting up the fact that it had been instructed by 
Mrs. Mollie Pierson, in the presence of her son, Roy, to honor checks 
issued by Roy Pierson, signed Mollie Pierson by Roy Pierson, and 
that it had done so, and that the entire fund had been paid out om 
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such checks, except the $16.90 paid on the checks of Mrs. Pierson. 
By reply Mrs. Pierson denied that either of the deposits had been 
made by Roy Pierson, and also denied that when the account was 
opened by the deposit of the money in the bank she requested the 
bank to honor or pay any check that either she or her said son might 
draw against the funds in the bank, either in her name or in the 
name of her son. She further alleged that she had at no time given 
written or verbal authority to the bank, or to its agents, to honor 
checks drawn by her son, Roy Pierson, on the deposit; but she ad- 
mitted she had drawn the three small checks amounting to $16.90. 

A trial was had before a jury, to which the question of fact as 
to whether Mrs. Pierson had authorized the agents of the bank to 
pay the money out upon checks signed, “Mollie Pierson, by Roy 
Pierson,” was submitted, and the jury found that Mrs. Pierson had 
authorized the bank verbally to honor checks so signed. Upon mo- 
tion and grounds for a new trial filed by Mrs. Pierson, the verdict 
and judgment were set aside and Mrs. Pierson granted a new trial. 
Upon a second trial before a special judge to whom both the law 
and facts were submitted, without the intervention of a jury, a like 
conclusion upon the facts was reached and a judgment entered 
awarding Mrs. Pierson $83.10, being the balance of the $100, the 
second deposit made to her account at the bank at the time when 
no instructions were given by Mrs. Pierson to the officers of the 
bank to honor any check save her own. The bank was allowed 
credit for the $703, which it had paid out on t&e checks signed 
Mollie Pierson by Roy Pierson. In other words, the court on the 
last trial held that, as Mrs. Pierson did not give the officers of the 
bank any instructions as to the payment of the money at the time 
of the second deposit, $100, the bank had no authority to pay out 
this money except on her check, and, as she had issued only three 
small checks amounting to $16.90, there remained of the $100 the 
sum of $83.10. 

As a jury upon the first trial, and the court upon the second trial, 
found that the deposit of $703 was made by Mrs. Pierson and her 
son Roy, both being present, to the credit of Mrs. Pierson with 
instructions to the officers of the bank to pay the money out on 
checks signed Mollie Pierson by Roy Pierson, we have only the 
legal question to consider: May one, when making a deposit in 
bank, verbally direct the bank to pay out the funds on checks signed 
by another, and thus relieve the bank, when payment is so made, 
of responsibility? In other words, if such a direction is given by 
the depositor to the bank at the time the deposit is made and ac- 
cepted, and the bank in pursuance of such instruction pays out the 
money upon the check of the person designated, or upon the par- 
ticular signature agreed upon, will the bank be protected? That 
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is the question presented here. The bank in receiving the deposit 
agreed, on the request of the depositors, to pay out the money on 
checks signed, “Mollie Pierson, by Roy Pierson.” All this entered 
into the contract by which the deposit was received by the bank, and 
the bank was bound to comply therewith, and it was fully within 
its rights when it paid checks so signed. There is no difference 
in principle between the state of case where A. hands money to B. 
and directs B. to pass it to C. The giving of the money to C. fully 
discharges the obligation of the second person who holds the money 
as trustee or agent for the first person. If Mrs. Pierson imme- 
diately, upon depositing the money at the bank and before the ac- 
count was entered upon the books, had said to the cashier, “Give 
the money to my son, Roy,” and the cashier had thereupon paid it 
out to him, and Roy had appropriated it to his own use and benefit, 
would it be contended that Mrs. Pierson could thereafter sue the 
bank and recover the money which she had thus directed to be 
given to her son? 

There is yet another reason why the bank is not liable to Mrs. 
Pierson. The transaction was between Mrs. Pierson, the bank, and 
her son, and she directed the bank to honor checks upon the funds 
signed, “Mollie Pierson, by Roy Pierson,” and the bank complied 
with this request and paid out the money. Upon her representation 
the bank parted with the money. It is not therefore liable to her 
again for the amount because she, by inducing the bank to pay out 
the money to her son or on his check, is estopped to now assert 
claim to the fund. 

Mrs. Pierson insists that under section 19 of the Negotiable In- 
struments Act, which is section 3720b, Kentucky Statutes, which 
reads, “The signature of any party may be made by an agent duly 
authorized in writing,” the bank had no legal authority to pay the 
money out upon checks signed by Roy Pierson, because Roy Pier- 
son had no written authority from Mrs. Pierson to act as her agent 
in signing her name to checks; that the only authority which the 
bank had, or that Roy Pierson had, for signing and issuing of the 
checks or payment of the money, was verbal. It has been held in 
the case of Finley v. Smith, 165 Ky. 445, 177 S. W. 262, L. R. A. 
1915F, 777, and in the case of Inter-Southern Life Insurance Co. v. 
First National Bank of Hazard, 178 Ky. 95, 198 S. W. 563, that a 
signature placed upon a negotiable instrument by an agent is with-_ 
out binding force upon the principal unless the agent be duly au- 
thorized in writing. The statute is so plain upon this point that it 
would be difficult to otherwise construe it. But in the case at bar 
we do not think the facts come within the rule. Mrs. Pierson in- 
stituted this action against the bank, not to enforce or defeat a li- 
ability which grew out of the attachment of her signature to a ne- 
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gotiable instrument by her agent, but to recover money from her 
debtor, the bank, which she had directed the bank to pay in a cer- 
tain way. We may rely upon the facts as found by the jury and 
by the court to preclude her. All the authorities agree in holding 
that a bank is not the agent of a depositor, but that the depositor 
and bank stand in the relation of creditor and debtor. This being 
so, the rules of the common law apply in this case, and subsection 
19 of section 3720b, Kentucky Statutes, relied on by Mrs. Pierson, 
has no application. 

Aside from all this, the deposit of $703 with which the account 
was opened was the joint property of Mrs. Pierson and her son Roy, 
and this was manifested by the fact that the check was made to 
them jointly. The bank in possession of these facts, and at the 
request of the two, placed the money to the credit of Mrs. Pierson 
alone, with the agreement and understanding that the fund was 
subject to check by Roy Pierson. In receiving and accepting the 
deposit it was agreed between all the parties, including the bank, 
that the same should be paid out upon checks signed, “Mollie Pier- 
son, by Roy Pierson,” or upon checks signed, “Mollie Pierson.” 
This was a special agreement or contract between the depositors 
on the one side and the bank upon the other, which is inseparable 
from the deposit contract. The deposit was accepted and received 
by the bank and was offered by Mrs. Pierson and her son with the 
specific understanding and agreement that it should be paid out in 
the manner aforesaid, and the bank, having complied wits its part 
of the agreement and parted with its money, cannot now be com- 
pelled to again pay the amount at the suit of Mrs. Pierson. 

No error appearing to the prejudice of the appellants, the judg- 
ment is affirmed. 


STOPPING PAYMENT OF CERTIFIED CHECK. 


Bathgate v. Exchange Bank of Chula, Kansas City, Mo., Court of Appeals, May 20, 
1918. 205 8. W. Rep. 875. 

The drawer of a> check had it certified and deposited it ir 
escrow as a forfeit in the event that he failed to comply with 
the terms of a certain contract. After the deal had been called 
off the payee, the other contracting party, obtained the check, 
but before he could present it the drawer stopped payment. In 
an action by the payee against the drawee bank it was held that 
the latter was entitled to pay the money into court, have the 
drawer brought in as a ‘party and make him and the payee liti- 
gate the question of the ownership of the fund. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 469. 
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Appeal from Circuit Court, Livingston County; Arch B. Davis, 
Judge. 

Action by Charles Bathgate against the Exchange Bank of Chula. 
From an order directing O. T. Larson to interplead, plaintiff appeals. 
Affirmed. 

Scott J. Miller, of Chillicothe, and Lavelock & Kirkpatrick, of 
Richmond, for appellant. Paul D. Kitt and Lewis A. Chapman, 
both of Chillicothe, for respondent. 

TRIMBLE, J. This is an action upon a certified check for $2,000 
drawn on the defendant bank by one O. T. Larson, and in which 
plaintiff was made payee. The defendant’s answer was in the na- 
ture of a bill of interpleader. The trial court overruled plaintiff’s 
demurrer to the answer, and plaintiff thereupon filed a reply. The 
chancellor then heard the evidence, sustained the prayer for an 
interpleader, ordered the defendant bank to pay the amount of 
the check into court, directed that summons returnable to the next 
term be issued bringing Larson into court, and that he and plaintiff 
be required to interplead for the fund, and that defendant bank be 
discharged from all further liability. Plaintiff has appealed, claim- 
ing, first, that defendant was not entitled to maintain a plea in the 
nature of a bill of interpleader, nor to a judgment directing an inter- 
pleader to be had; and, second, that, under the evidence, judgment 
should have been rendered in plaintiff’s favor for the amount of 
the check. 

On March 7, 1917, Bathgate and Larson entered into a contract 
with each other whereby the former agreed to trade his Polo 
stock of dry goods and groceries, at marked wholesale price plus 
10 per cent., for the latter’s farm at $100 per acre, subject to a mort- 
gage thereon of $15,000, which Bathgate was to assume; the excess 
price of the farm above the value of the merchandise to be paid by 
Bathgate to Larson in cash. It was agreed in the contract that each 
party should put up $2,000 in cash as forfeit money, the same to be 
forfeited by the party that failed to comply with his contract. 
Afterward it was agreed that, in lieu of the $2,000 cash, each party 
should have his check certified and put it up in escrow, so to speak, 
with the First National Bank of Polo, along with the contract, until 
the trade could be consummated, and when that was accomplished 
each was to take down his check. This was done; the drawer of 
each check getting his respective bank to certify it for him. Larson 
drew his check (the one here in suit) on the defendant,. Exchange 
Bank of Chula, and had the First National Bank of Polo to send it 
to the Chula bank for certification and return to the Polo bank, 
to be put up with said contract. Before the check reached the 
Chula bank, Larson went to the Chula bank in person and requested 
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them to certify it for him when it came in. The bank did so on 
March 8, 1917, and returned it to the Polo bank, where it was then 
put up along with the contract and Bathgate’s certified check. 

The parties to the contract then entered upon an invoice of the 
stock of merchandise. In the course thereof Larson charged Bath- 
gate with fraud in substituting other goods on him, or in bringing 
other goods into the store, to be invoiced to him at the contract 
price, which were not in the stock or a part thereof at the time the 
trade was made, and which he also claimed were worthless. Not 
being able to come to an adjustment of the difficulty, Larson refused 
to proceed further, and, claiming that Bathgate was not performing 
the contract, but had violated it, left town. Bathgate applied to 
the First National Bank of Polo for Larson’s check, and, when 
delivery thereof to him was refused, he obtained ex parte affidavits 
from certain parties that Larson had thrown up, or refused to go 
on, with the trade. Thereupon the Polo bank delivered Larson’s 
check to Bathgate; but, before Bathgate could present it to the de- 
fendant Chula Bank for payment, Larson notified said last-named 
bank not to pay it, as Bathgate was not entitled to the check, because 
of his fraud and the breaking of his contract. Larson further no- 
tified the defendant bank that, if it did pay the money thereon to 
Bathgate after notice that he was not entitled to said check, he 
(Larson) would sue the bank for so doing. 

Under the conceded circumstances and the facts as found by the 
court, the defendant bank was entitled to the relief asked and 
granted by the court, namely, the right to have the contending 
claimants to the fund affected by the check litigate and have judi- 
cially determined who was rightfully entitled thereto. Roselle v. 
Farmers’ Bank of Norborne, 119 Mo. &, 24 S. W. 744; Gee v. Lea- 
ver, 172 Mo. App. 191, 157 S. W. 842; McGinn v. Interstate Na- 
tional Bank, 178 Mo. App. 347, 166 S. W. 345; City of Brunswick 
v. People’s Savings Bank, 194 Mo. App. 360, 190 S. W. 60. 

The fact that the defendant bank certified the check does not 
destroy the bank’s right to require an interpleader, for, in this 
case, the bank certified the check at the request of the drawer, 
and not of the payee or holder. This fact makes a vast difference 
in the matter of the bank’s liability; and the fact that the bank 
knew, at the time the check was certified, that it was to be put up 
with the Polo bank for the purposes above indicated, does not 
change the situation, for the check was not to be unconditionally 
delivered to him, and was to be delivered only in case of a certain 
contingency. It never was delivered to the plaintiff by the drawer 
or with his consent. 

The Polo bank delivered the physical possession of the check 
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to the plaintiff; but this, of itself, did not make plaintiff the holder 
thereof, nor entitle him to demand payment. Section 10022, R. S. 
Mo. 1909. Whether he was the lawful holder thereof depends upon 
whether he or Larson violated the contract; and this is a ques- 
tion which could only be finally determined by an adjudication of 
that issue between them. If the defendant bank should itself at- 
tempt to make that decision, it would do so only at its peril. The 
bank, in certifying to the check at the request of the drawer, did 
not agree that it would pay the check at all events, but only that 
the amount thereof would be forthcoming if delivered and when 
presented by one lawfully entitled thereto. McGinn v. Interstate 
Bank, 178 Mo. App. 347, 354, 166 S. W. 345; City of Brunswick 
v. People’s Savings Bank, supra. Hence the certification was not 
the creation of a new, independent liability, which would defeat 
the bank’s right to have the parties interplead. Before a bank be. 
comes unconditionally liable on a check, it must accept or certify 
it. Section 10159, R. S. Mo. 1909. The effect of a certification of 
a check by the bank upon which it is drawn depends upon whether 
it is done at the request of the drawer or of the holder. Times 
Square Auto Co. v. Rutherford Nat. Bank, 77 N. J. Law, 649, 73 
Atl. 479, 134 Am. St. Rep. 811; City of Brunswick v. Savings Bank, 
supra, and cases cited. Complete certification does not arise until 
a check has been delivered to the payee or holder. Morse on Banks 
and Banking, section 411. And it is not until the certification is 
complete that the bank becomes bound as a direct and original 
* promisor to the payee. Morse on Banks and Banking, section 414. 
Now, so far as the defendant bank is concerned, it does not know 
and cannot ascertain except, at its peril, whether said check has 
been legally delivered, and whether plaintiff is the lawful holder 
thereof, or not. It is true, it, by its certification, has agreed to pay 
the same to the lawful holder thereof; but was it rightfully deliv- 
ered and is plaintiff such lawful holder? Defendant performs its 
obligations as to payment by turning the proceeds into court, re- 
quiring the drawer and payee of the check to litigate between them- 
selves the question whether it was rightfully delivered and whether 
plaintiff is the lawful holder. In the case of an uncertified check, 
the bank, after receiving notice of a dispute as to the holder’s right 
to its possession, cannot pay it except at its peril; and the certifica- 
tion thereof at the drawer’s request does not lessen, in any degree, 
its obligation to pay it only in case the check was in fact rightfully 
delivered, nor does such certification add an unconditional duty to 
pay said check to plaintiff, regardless of whether it had been right- 
fully delivered to him. 

Point is made that the bank, in certifying to the check with 
knowledge of the situation, made a contract with Larson for plain- 
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tiff’s benefit. But we do not think plaintiff is entitled to recover 
of the bank on that theory, since the scope of the contract is not 
broad enough to enable plaintiff to invoke that principle. Certainly 
the bank did not contract with plaintiff, nor did it lead plaintiff to 
think that it did. Nor, indeed, did it do more than contract with 
Larson that payment of said check would be forthcoming, if and 
when presented by one lawfully entitled thereto. The check was 
never to be presented or paid at all, except upon a certain con- 
tingency. Whether that event had happened or not could not be 
determined, so as to bind Larson and clearly relieve the bank of 
liability to him for paying the check to plaintiff after notice not 
to, unless Larson was first afforded an opportunity to litigate with 
plaintiff the issue as to who was responsible for the breaking of 
the contract. This he can do upon the interpleader ordered by the 
court. 

It is said defendant is not entitled to demand an interpleader, 
since the First National Bank of Polo was the stakeholder, and 
not defendant. It is true the Polo bank was the stakeholder as 
to the physical possession of the contract and checks; but that fact 
does not change the farther fact that the defendant bank, by rea- 
son of circumstances then existing and subsequently arising, is the 
holder of the fund over which two persons assert conflicting claims, 
with sufficient doubt as to whom it should be paid, so as to pre-. 
vent the bank from paying it to either without running the risk 
of being sued by the other. Supreme Council Legion of Honor v. 
Palmer, 107 Mo. App. 157, 164, 80 S. W. 699. 

The fact that the bank, in interposing its plea for a bill in the 
nature of a bill of interpleader, did not follow the steps laid down 
in section 94, Laws 1915, p. 148, is not fatal, since that act says: 


“The remedy provided in this section shall be in addition to and 
not exclusive of remedies, now or hereafter existing.” 


In our view of the case the judgment should be affirmed. It is 
so ordered. All concur. 


FORECLOSURE OF MORTGAGE AGAINST PERSON 
IN MILITARY SERVICE. 


Hoffman v. Charlestown Five Cents Savings Bank, Supreme Judicial Court of 
Massachusetts, November 26, 1918. 121 N. E. Rep. 15. 


The Federal Soldiers’ and Sailors’ Relief Act of March 8, 1918, 
which, among other things, prohibits the foreclosure of a mort- 
gage against a person in the military service, except under 
order of court, is not limited to mortgaged property used by 
a soldier or sailor or his dependents for business or dwelling 
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purposes, nor to cases where the mortgagee knew, or had rea- 
son to know, who the owner was. It applies to every case 
where the person in the service is the legal or equitable owner 
of the mortgaged property. Where the owner of property, 
expecting to be called into service, transferred the property to 
his mother, under an oral agreement that the property should 
be his in the event of his return, and later went into the army, 
the mortgagee may be restrained from conveying it to the 
person who bought it at an attempted foreclosure sale. 


Appeal from Superior Court, Suffolk County. 

Bill in equity by Morris Hoffman against the Charlestown Five 
Cent Savings Bank. From a decree dismissing the bill, complainant 
appeals. Decree reversed, and decree entered enjoining defendant. 

Wm. C. Matthews and Jordan P. Williams, both of Boston, for 
appellant. 


Edward W. Bancroft, of Boston, for appellee. 

LORING, J. This is a bill brought in behalf of an offiter in the 
military service of the United States outside the commonwealth to 
get relief from the foreclosure of a mortgage made in violation of 
clause 3 of section 302 of the act of Congress dated March 8, 1918, 
entitled the “Soldiers’ and Sailors’ Civil Relief Act.” 

The case was sent to a master. From his report it appears that, 
“expecting to be called for service in the army,” the plaintiff by the 
foreclosure of a third mortgage conveyed the land and buildings 
here in question to his mother subject to a first mortgage to the 
defendant as well as to a second mortgage to a third person. There- 
after it was agreed between the plaintiff and his mother by “an oral 
trust and general agreement” that the property should be his unless 
he failed to return from the war and in that case it should be hers. 
Within a month the plaintiff received orders to report for active 
duty on March 8, 1918. On that day he did report and has been on 
active duty since that time as lieutenant in the United States Army. 

The defendant’s first contention is that section 302 here in ques- 
tion is “limited to property used by a soldier or sailor or by his 
dependents for business or dwelling purposes.”| But there is no 
such limitation in that section. The contention is based on a note 
made by persons who assisted in making the draft of the bill which 
resulted in the act here in question. See special April number of 
the Massachusetts Law Quarterly at page 212. It would seem 
from this note that the original draft of section 302 contained such 
a limitation. But after the bill was introduced in the House of 
Representatives the Judiciary Committee “produced a new bill.” 
See Massachusetts Law Quarterly, ubi supra, at page 204. The 
explanation would seem to be that the note which applied to the 
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draft has been published as a note to the act and the limitation in 
question never became a part of the section as it was enacted. 

The next contention of the defendant is based upon a finding 
of the master that the bank had no notice or reason to suppose 
that the plaintiff was the owner of the property in question. There 
is nothing in the section here in question which limits its provisions 
to owners of record or to cases where the mortgagee in fact knew 
or had reason to know who the owner of the property was. The 
act in terms includes every case where the mortgaged property 
is “owned by a person in the military service at the commence- 
ment of the period of military service and [is] still so owned by 
him.” If the section is construed to apply in every case where the 
owner is in the military service of the United States whether the 
mortgagee did or did not know who the owner was, it would seem 
on the face of it to be a drastic statute. The fact of the owner 
(when he is ascertained) being or not being in the military service 
of the Uffiited States is a fact which it is at least as hard for the 
mortgagee to find out as it is for the mortgagee to find out who 
the owner of the property is. Yet without question there is no 
such limitation as to that fact. When the relief given by clause 3 
of section 302 is taken into account the section construed as stated 
above is not a drastic one. The section does not forbid the fore- 
closure of mortgages on property owned by persons in the military 
service of the United States. What the section does forbid is the 
foreclosure of such a mortgage under a power of sale (contained 
in it) “unless [the sale under the power is made] upon an order 
of sale previously granted by the court and a return thereto made 
and approved by the court.” Clause 3 of section 302 was enacted 
to secure to every person in the military service of the United 
States who owns property subject to a mortgage within the act 
the relief to which he is entitled under the act. The defendant has 
urged against this construction of the section that if that be the 
true construction of it the result is that until the termination of 
the time specified in the act no mortgage can be foreclosed by 
any mortgagee except under an order of court and it cannot be 
that that was the intention of Congress. We are of opinion that 
this is the result of the true construction of the act, for in that 
way alone can a mortgagee be certain that the foreclosure of his 
mortgage will not be made in v#lation of the act. We are of 
opinion that since this is the result of the true construction of 
the act this must be taken to have been the intention of Congress. 

The next contention of the defendant is that on the findings of 
the master the father of the plaintiff who was the plaintiff’s agent 
in the care of the property in question had full knowledge of the 
foreclosure sale and acquiesced in and in fact approved of it. The 
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protection given by the act is given to the person in the military 
service of the United States. The right given to him is personal 
to him. For that reason the knowledge, acquiescence and approval 
of the plaintiff’s agent for the care of the property is of no 
consequence. 

There are three matters which ought not to be passed by, al- 
though they have not been referred to in argument. 

The act applies to persons in the military service of the United 
States who are equitable as well as to those who are legal owners 
of property covered by mortgages within the act. The plaintiff 
was the equitable owner of the property here in question although 
the trust and agreement which brought his equitable ownership 
into being was within the statute of frauds (Rev. Laws, c. 74, sec- 
tion 1, and R. L. c. 147, section 1) and the statute of frauds was 
not satisfied. The defense of the statute of frauds is a defense which 
is personal to the maker of the contract and cannot be set up by a 
third person. Cahill v. Bigelow, 18 Pick, 369; Ames v. Jackson, 
115 Mass. 508; Bullard v. Smith, 139 Mass. 498, 2 N. E. 86; Bailey 
v. Wood, 211 Mass: 37, 97 N. E. 902, Ann. Cas. 1913A, 950. As 
against third persons a contract within the statute of frauds is 
effective although the statute is not satisfied. 

If it is to be taken that except under special circumstances there 
is no jurisdiction in equity in this commonwealth to foreclose a 
power of sale mortgage (see Old Colony Trust Co. v. Great White 
Spirit Co., 178 Mass. 92, 59 N. E. 673) the existence of the Soldiers’ 
and Sailors’ Civil Relief Act is a special circumstance which is suffi- 
cient to give the equity courts of the commonwealth jurisdiction 
to foreclose such mortgages within the time specified in the act. 

There can be no question of the constitutionality of the act. It is 
a war measure within the power of Congress, therefore the supreme 
law of the land. For this reason it governs the foreclosure of 
mortgages on real estate within the territorial lim#ts of the com- 
monwealth. 

The decree appealed from must be reversed and a decred¢ entered 
enjoining the defendant from conveying the property covered by 
the mortgage here in question to the person who bought it at the 
attempted foreclosure sale set forth in the bill. The plaintiff is 
entitled to his costs. 

Decree accordingly. 
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PAYMENT FROM GUARDIAN’S SAVINGS ACCOUNT 
WITHOUT SURETY’S APPROVAL. 


Myerowich v. Emigrant Industrial Savings Bank, New York Supreme Court, 
Appellate Division, November 8, 1918, 172 NW. ¥. Supp. 540. : 


A savings account in the name of a general guardian was 
paid out by the bank on four forged drafts, purporting to bear 
the cross mark signature of the guardian and to be acknowl- 
edged before a notary. The person who presented the drafts 
also produced the pass book, which was obtained in some man- 
ner from the surety company which furnished the guardian’s 
bond. Two of the drafts bore the stamped approval of the 
surety company, which the bank knew was a requirement of 
the company. The.other two did not bear such approval mark. 
It was held that the savings bank was liable to the guardian 
for the amount of the two unapproved drafts. 


Appeal from Appellate Term, First Department. 

Action by Fanny Myerowich, individually and as guardian, against 
the Emigrant Industrial Savings Bank. Judgment for plaintiff was 
affirmed by the Appellate Term (170 N. Y. a 38), and defend- 
ant appeals. Modified and affirmed. 

Argued before CLARK, P. J., and DOWLING, SMITH, PAGE, 
and SHEARN, JJ. 

R. & E. J. O'Gorman, of New York City (Henry B. Hammond, of 
New York City, of counsel), for appellant. 

Samuel Saltzman, of New York City, for respondent. 

SHEARN, J. This appeal presents the question of the liability of 
a savings bank to a depositor for payments out of the account to an 
impostor who had wrongfully obtained the pass book and forged drafts 
upon the account. 

In 1904 the plaintiff opened four accounts in the defendant bank, 
as general guardian of each of her four children, and deposited $833 
in each account. The Illinois Surety Company was the surety upon 
the guardian’s bond, which fact was known by the defendant. For 
its own protection, the surety company required the plaintiff to leave 
the four pass books in its custody. The plaintiff was an illiterate 
woman, unable to sign her name, and consequently all that the bank 
had upon its signature card was her cross mark and certain informa- 
tion that would serve to identify the plaintiff. This appeal concerns 
only the account of the plaintiff as guardian for her son Myer, No. 
473218. From 1904 to 1915 there were practically no withdrawals from 
this account, except the interest, which was drawn as it accrued. 
Whenever the plaintiff made a withdrawal, the surety company had a 
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clerk accompany her to the bank with the pass book. Plaintiff signed 
the interest draft by making a cross mark and the execution of the in- 
strument was attested by the certificate of a notary or commissioner 
of deeds. The drafts for interest were either stamped “Approved” by 
the surety company, or a letter approving the withdrawal, signed 
by the surety company, was delivered to the defendant bank. Thus 
the bank had ample notice, not only from the fact that this was a 
guardian’s trust account, but also from long-continued course of 
dealing, that withdrawals from this account required some author- 
ization from the surety company. For some reason, not disclosed, 
the bank failed to make any notation upon the signature card show- 
ing that withdrawals required the approval of the surety company. 

On August 26, 1915, an order for $150 on this account was pre- 
sented to the bank by a person other than the plaintiff. There was 
a cross mark signature on the order, purporting to be acknowledged 
before a*commissioner of deeds. There was stamped on the order 
the approval of the surety company, and the order was indorsed 
with the name of one W. S. Winans. This order was paid to the 
person who presented it, who also exhibited to the bank the pass 
book. On October 27, 1915, another order for the same amount 
was paid to a person other than the plaintiff under similar circum- 
stances. On January 5, 1916, a third order, accompanied by the 
pass book, was presented to the bank to pay to bearer $115.85 by 
some person other than the plaintiff. Attached to the order was a 
certificate, purporting to be that of a commissioner of deeds, certi- 
fying that the cross mark was made and acknowledged by the plain- 
tiff. Although this third order bore no stamp of approval by the 
surety company, and was not indorsed, the bank paid same without 
any inquiry. The account was finally closed on July 5, 1916, by 
a payment to a person other than the plaintiff of $395.50, upon the 
presentation of an order purporting to be signed by the plaintiff, 
by her cross mark, and purporting to be acknowledged before a 
commissioner of deeds, and bearing the indorsement of said Winans. 
The order did not call for any specific sum, but for the “balance of | 
account.” Although the pass book was presented as usual, there 
was no approval of the surety company stamped upon the order, 
and no letter from the surety company authorizing the withdrawal. 
This was also paid by the bank without inquiry. 

The question involved is whether the defendant bank was negli- 
gent in making these payments. The learned Appellate Term (170 
N. Y. Supp. 38) has considered all four payments in the same cate- 
gory, giving no weight to the essential difference in the facts; 
whereas each withdrawal should be considered. in the light of its 
own peculiar facts. The ground assigned by the Appellate Term 
for holding the defendant liable was that, in view of the circum- 
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stances, “reasonable care in the protection of the depositor required 
the defendant savings bank to avail itself of the sixty-day clause 
to make proper inquiry as to whether such withdrawal was made 
by authority of the plaintiff.” 

The provisions of the Banking Law (section 248, c. 369, of Laws 
of 1914, as amended by Laws 1916, c. 164) giving the bank the 
privilege of suspending payments for 60 days was not designed 
for and has no relation to the inquiries concerning the authority 
of persons making withdrawals from accounts in the bank. That 
was enacted for the protection of banks in times of panic and 
financial stress. It would be a great hardship upon depositors if a 
savings bank could arbitrarily take 60 days to investigate the 
genuineness of the depositor’s signature. 

Whether the bank used ordinary care and diligence is a ques- 
tion of law when the facts are conclusive and undisputed, and is a 
question of fact when they are debatable and conflicting. Allen v. 
Williamsburg Savings Bank, 69 N. Y. 314, 322. Upon the undis- 
puted facts surrounding the first two withdrawals, made by a per- 
son presenting the pass book and having the approval of the surety 
company stamped upon the order, and there being attached to the 
order a certificate of a commissioner of deeds, regular upon its 
face, certifying that the cross mark signature was made and acknowl- 


edged by the plaintiff, there is no basis for a finding of negligence 
on the part of the bank. 


“It would be utterly impracticable to do business if each applica- 
tion for a withdrawal of money had to be delayed until a searching 
inquiry could be made as to the regularity of the transaction.” 
Kelly v. Buffalo Savings Bank, 180 N. Y. 171, 178, 72 N. E. 995, 997 
(69 L. R. A. 317, 105 Am. St. Rep. 720). 


As to the two subsequent withdrawals, the situation is quite 
different. Knowing, as the bank did, that this was a guardian’s 
trust account, that the guardian was under bond, that the surety 
company had possession of the pass book, and that the course of 
dealing was that withdrawals were made upon the authorization 
or approval of the surety company, ordinary care required some 
inquiry, where the usual circumstances were departed from and the 
commission of a fraud was so easy. The mere fact that the em- 
ployees of the bank who cashed the last two orders were not the 
ones who had cashed the preceding ones, and who therefore were 
unfamiliar with the course of dealing requiring the approval of the 
surety company, does not excuse the defendant. Had the 
officials of the bank made a notation on the signature card when 
the account was opened, showing that withdrawals required the 
approval of the surety company, a precaution that ordinary pru- 
dence dictated, it would have been at once apparent to any paying 
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teller of the bank that these unauthenticated orders were on their 
face irregular. No elaborate investigation was necessary in order 
to discharge the duty of ordinary care. A mere inquiry of the 
surety company by telephone would have disclosed the fact that the 
pass book had been purloined and that the withdrawals were un- 
authorized. 

The bank contends that it was entitled as a matter of law to 
rely on the certificate of the commissioner of deeds. This certifi- 
cate was some evidence that the draft was actually signed by the 
depositor; but, of course, it was not conclusive. In ordinary cases 
it would be very persuasive proof of the exercise of ordinary care, 
when it appeared that the bank paid in reliance upon a sealed ver- 
tificate of a commissioner of deeds or notary public, but not so in 
a case such as this, where the account was not only a trust account, 
but was bonded, and the course of dealing was to require the ap- 
proval of the surety. The circumstances attending the payment 
of the final order were especially calculated to awaken suspicion, 
for the order not only was peculiar, in that it called for a “balance 
of account,” but at the same time the same person presented sim- 
ilar orders drawing out the balance of each of the three other trust 
accounts. Any experienced paying teller of a bank should have 
known that the closing out of these four guardian’s accounts at 
the same time, in favor of an unidentified person, other than the 
guardian, and without any authorization from the surety company, 
required some inquiry. The mere fact that on April 29, 1916, the 
plaintiff, as guardian of another son, withdrew $75 from that ac- 
count upon an order not bearing the stamped approval of the 
surety company, is not sufficient to rebut the inference of negli- 
gence clearly to be drawn from the course of dealing with the 
account involved in this action. 

It follows that the determination appealed from be modified, by 
directing that the judgment be modified, by reducing the amount 
recovered by the sum of $300, representing the first two drafts, and, 
as modified, affirmed, with costs on this appeal to the appellant. 
Settle order on notice. All concur. 


ACTION AGAINST ALIEN ENEMY. 


Watts, Watts & Co., Limited, v. Unione Austriaca di Navigazione, United States 
Supreme Court, November 4, 1918. 39 Sup. Ct. Rep. 1. 


An alien enemy may be sued in the courts of the United 
States and is entitled to defend before the entry of judgment. 
No proceedings, however, should be taken other than such as 
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are necessary to preserve the rights of the parties in statu quo, 
intercourse between residents of an enemy country and the 


United States being prohibited by the Trading with the Enemy 
Act. 


On Writ of Certiorari to the United States Circuit Court of Ap- 
peals for the Second Circuit. 

Libel by Watts, Watts & Co., Limited, against the Unione Aus- 
triaca di Navigazione, etc. Decree dismissing the libel was affirmed 
by the Circuit Court of Appeals (229 Fed. 136, 143 C. C. A. 412), 
and libelant brings certiorari. Reversed. 

Mesrs. John M. Woolsey and J. Parker Kirlin, both of New 
York City, and Mark W. McClay, Jr., for petitioner. 

Mr. Justice Brandeis delivered the opinion of the court. 

Mr. Charles S. Haight, of New York City, for respondent. 

On August 4, 1914, Great Britain declared war against Germany 
and on August 12, 1914, against Austria-Hungary. Prior to August 
4, Watts, Watts & Co., Limited, a British corporation, had supplied 
to Unione Austriaca di Navigazione, an Austro-Hungarian corpora- 
tion, bunker coal at Algiers, a dependency of the French Republic. 
Drafts on London given therefor having been protested for non- 
payment, the seller brought, on August 24, 1914, a libel in personam ~ 
against the purchaser in the District Court of the United States 
for the Eastern District of New York. Jurisdiction was obtained 
by attaching one of the steamers to which the coal had been fur- 
nished. The attachment was discharged by giving a bond which 
is now in force. The respondent appeared and filed an answer 
which admitted that the case was within the admiralty jurisdiction 
of the court; and it was submitted for decision upon a stipulation as 
to facts and proof of foreign law. 

The respondent contended that the District Court, as a court of 
a neutral nation, should not exercise its jurisdictional power be- 
tween alien belligerents to require the transfer, by process of 
judgment and execution, of funds by one alien belligerent to an- 
other; an act which it alleged was prohibited alike by the municipal 
law of both belligerents. The libelant replied that performance of 
the contract by respondent—that is, the payment of a debt due—- 
was legal by the law of the place of performance, whether that 
place be taken to be Algiers or London; that it was immaterial 
whether it was legal by the Austro-Hungarian law, since Austro- 
Hungary was not the place of performance; and that the enforce- 
ment of legal rights here would not infringe the attitude of inn- 
partiality which underlies neutrality. The District Court held that 
it had jurisdiction of the controversy, and that it was within its 
discretion to determine whether it should exercise the jurisdiction ; 
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since both parties were aliens and the cause of action arose and 
was to be performed abroad. It then dismissed the libel without 
prejudice, saying: 


“From the standpoint of this neutral jurisdiction the controlling 
consideration is that the law of both belligerent countries [Great 
Britain and Austria-Hungary] forbids a payment by one belligerent 
subject to his enemy during the continuance of war. This court, 
in the exercise of jurisdiction founded on comity, may not ignore 


that state of war and disregard the consequences resulting from 
it.” 224 Fed. 188, 194. 


The dismissal by the District Court was entered on May 27, 1915. 
On December 14, 1915, the decree was affirmed by the Circuit Court 
cf Appeals, on the ground that it was within the discretion of the 
trial court to determine whether to take or to decline jurisdiction 
(The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152), and 
that the exercise of this discretion should not be interfered with, 
since no abuse was shown (229 Fed. 136, 143 C. C. A. 412). On 
June 12, 1916, an application for leave to file a petition for writ of 
mandamus to compel the Court of Appeals to review the exercise 
of discretion by the District Court was denied (Ex parte Watts, 
Watts & Co., 241 U. S. 655, 36 Sup. Ct. 726, 60 L. Ed. 1224), and a 
writ of certiorari was granted by this court (241 U. S. 677, 36 
Sup. Ct. 726, 60 L. Ed. 1232). The certiorari and return were filed 
July 21, 1916. On December 7, 1917, the President issued a procla- 
mation declaring that a state of war exists between the United 
States and Austria-Hungary. The case was argued here on April 
17, 1918. 

This’ court, in the exercise of its appellate jurisdiction; has power 
not only to correct error in the judgment entered below, but to make 
such disposition of the case as justice may at this time require. 
Butler v. Eaton, 141 U. S. 240, 11 Sup. Ct. 985, 35 L. Ed. 713; Gulf, 
Colorado & Santa Fe Ry. Co. v. Dennis, 224 U. S. 503, 506, 32 Sup. 
Ct. 542, 56 L. Ed. 860. And in determining what justice now requires 
the court must consider the changes in fact and in law which have 
supervened since the decree was entered below. United States v. 
Hamburg-Amerikanische Packetfahrt-Actien Gesellschaft, 239 U. S. 
466, 475, 478, 36 Sup. Ct. 212, 60 L. Ed. 387; Berry v. Davis, 242 U. 
S. 468, 37 Sup. Ct. 208, 61 L. Ed. 441; Jones v. Montague, 194 U. S. 
147, 24 Sup. Ct. 611, 48 L. Ed. 913; Dismore v. Southern Express Co., 
183 U. S. 115, 120, 22 Sup. Ct. 45, 46 L. Ed. 111; Mills v. Green, 159 
U. S. 651, 16 Sup. Ct. 132, 40 L. Ed. 293; The Schooner Rachel v. 
United States, 6 Cranch, 329, 3 L. Ed. 239; United States v. Schooner 
Peggy, 1 Cranch, 103, 109, 110, 2 L. Ed. 49. In the case at bar the 
rule is the more insistent, because in admiralty cases are tried de 
novo on appeal. Yeaton v. United States, 5 Cranch, 281, 3 L. Ed. 101; 
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Irvine v. The Hesper, 122 U. S. 256, 266, 7 Sup. Ct. 1177, 30 L. Ed. 
1175; Reid v. American Express Co., 241 U. S. 544, 36 Sup. Ct. 712, 
60 L. Ed. 1156. 

Since the certiorari was granted, the relation of the parties to 
the court has changed radically. Then, as earlier, the proceeding 
was one between alien belligerents in a court of a neutral nation. 
Now, it is a suit by one belligerent in a court of a co-belligerent 
against a common enemy. A suit may be brought in our courts 
against an alien enemy. McVeigh v. United States, 11 Wall. 259, 
267, 20 L. Ed. See also Dorsey v. Kyle, 30 Md. 512, 96 Am. Dec. 
617. If the libel had been filed under existing circumstances, security 
for the claim being obtained by attachment, probably no American 
court would, in the exercise of discretion, dismiss it and thus de- 
prive the libelant not only of its security, but perhaps of all pos- 
sibility of ever obtaining satisfaction. Under existing circumstances 
dismissal of the libel is not consistent with the demands of justice. 

The respondent, although an alien enemy, is, of course, entitled 
to defend before a judgment should be entered. McVeigh v. United 
States, supra. See also Windsor v. McVeigh, 93 U. S. 274, 280, 23 
L. Ed. 914; Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed. 
215. It is now represented by counsel. But intercourse is pro- 
hibited by law between subjects of Austria-Hungary outside the 
United States and persons in the United States. Trading with the 
Enemy Act of October 6, 1917, c. 106, section 3 (c), 40 Stat. 412, 
Public—No. 91—65th Congress. And we take notice of the fact 
that free intercourse between residents of the two countries has 
been also physically impossible. It is true that, more than three 
years ago, a stipulation as to the facts and the proof of foreign 
law was entered into by the then counsel for respondent, who has 
died since. But reasons may conceivably exist why that stipula- 
tidn ought to be discharged or modified, or why it should be sup- 
plemented by evidence. We cannot say that, for the proper conduct 
of the defense, consultation between client and counsel and inter- 
course between their respéctive countries may not be essential even 
at this stage. The war precludes this. 

Under these circumstances, we are of opinion that the decree dis- 
missing the libel should be set aside and the case remanded to the 
District Court for further proceedings, but that no action should be 
taken there (except such, if any, as may be required to preserve 
the security and the rights of the parties in statu quo) until, by 
reason of the restoration of peace between the United States and 
Austria-Hungary, or otherwise, it may become possible for the 
respondent to present its defense adequately. Compare The Kaiser 
Wilhelm II (C. C. A.) 246 Fed. 786, L. R. A. 1918C, 795; Robinson 
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& Co. v. Continental Insurance Company of Mannheim, [1915] 1 K. 
B. 155, 161-162. 


*Reversed. 


COMMON AND PREFERRED STOCK DIVIDENDS. 


Englander v. Osborne, Supreme Gourt of Pennsylvania, May 6, 1918. 104 Atl. 
Rep. 614. 


A corporation, which had paid no dividends on its common 
or its 6 per cent cumulative preferred stock for a period of nine 
years, then declared a dividend of 54 per cent on the preferred 
stock, covering the current year and all arrearages. At the 
same time a dividend of equal amount was declared on the 
common stock. It was held that this was improper. In the 
absence of any limitation on the preferred stock all that the 
common stock was entitled to was a dividend equal to that of 
the preferred for the current year, that is 6 per cent. After 
that both classes of stockholders were entitled to share equally 
in the excess. 


Appeal from Court of Common Pleas, Philadelphia County. 

Bill in equity by Samuel Englander, executor of the estate of 
Matilda De Witt, deceased, against Charles Osborne, John G. Hoff- 
man, and others to enjoin the declaration of a dividend on the 
common stock of a corporation. From a decree overruling a de- 
murrer to the bill and awarding an injunction, defendant John G. 
Hoffman appeals. Affirmed. 

Argued before BROWN, C. J., and POTTER, STEWART, MOS- 
CHZISKER, and FRAZER, JJ. 

John G. Kaufman and V. Gilpin Robinson, both of Philadelphia, 
for appellant. Joseph B. Englander, of Philadelphia, for appellee. 

FRAZER, J. Plaintiff’s decedent owned certain shares of the 6 
per cent cumulative preferred stock of the Hoffman, De Witt & 
McDonough Company, one of the defendants. No dividends were 
paid on either the company’s preferred or common stock until 1917, 
a period of nine years, when a dividend of 54 per cent, covering 
the current year and all arrearages, was declared and paid on the 
preferred stock, and at the same time a dividend of equal amount 
was declared on its common stock. Plaintiff began these proceed- 
ings to restrain the payment of the latter dividend, contending the 
holders of common stock were not entitled to a dividend of more 
than 6 per cent without sharing the excess equally with the prefer- 
red stockholders. Defendants demurred and claimed the holders 
of common stock were entitled to receive dividends to an amount 
sufficient to make up arrearages in past years and equalize the com- 
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mon and preferred stock before holders of the latter were entitled to 
receive an excess above the amount of their fixed dividends and 
arrearages. The court below overruled the demurrer and restrained 
the payment of the dividend on the common stock. Defendant 
appealed. 

The certificates of the preferred stock of the company provide: 


“The holders of the preferred stock shall be entitled to receive 
when and as declared and the company shall be bound to pay a fixed 
yearly cumulative dividend of six per cent (6%) payable quarterly, 
before any dividend shall be set apart on the common stock.” 

We find nothing limiting the right of the preferred stockholders 
to the 6 per cent dividend, regardless of the earnings of the com- 
pany, and in absence of such limitation the general rule is that such 
stockholders are entitled to share with the holders of the common 
stock all profits distributed after the latter have received in any 
year an amount equal to the dividend on the preferred stock. Fidel- 
ity Trust Co. v. Lehigh Valley R. R. Co., 215 Pa. 610, 64 Atl. 829, 7 
Ann. Cas. 613; Sternbergh v. Brock, 225 Pa. 279, 74 Atl. 166, 24 L. 
R. A. (N. S.) 1078, 133 Am. St. Rep. 877; Sterling v. Watson Co., 241 
Pa. 105, 88 Atl. 297. The priority of the preferred stockholders rests 
upon the contract, and beyond the provisions of such contract they 
occupy no position toward the company different from that of the 
holders of common stock. When a dividend is declared the former 
are entitled to first claim to the extent of their preference for the 
current year, and if there remains a sum more than sufficient to 
pay a similar dividend on the common stock, both classes of stock- 
holders are entitled to share equally in the excess. In absence of 
agreement, express or implied, that dividends shall be cumulative, 
unpaid dividends in the past cannot be claimed. 10 Cyc. 573. 

Likewise there is no logical reason for holding that common 
stockholders are entitled to go back of the current year, and claim 
to be reimbursed for unearned dividends in past years. To do so 
would render such dividends cumulative .in effect without agree- 
ment. Accordingly, when during previous years no dividends were 
earned this was conclusive as to the right of all stockholders, both 
preferred and common, except for the contractual right of the 
former to payment out of future profits to the extent of their pref- 
erence before the latter would be entitled to participate in the earn- 
ings. So far as the holders of the common stock were concerned 
their status was finally determined when, during any current year, 
there were no profits to be divided. The profits so lost are lost for- 
ever, and each new year marks the beginning of a new dividend pay- 
ing period. Dent v. London Tramways Co., 16 Ch. Div. 344, 353; 
Morawetz on Corp. (2d Ed.) section 459, cited in 10 Cyc. 573. 

The foregoing principles were properly applied by the learned’ 
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judge of the court below. No different rule was suggested by this 
court in Sternbergh v. Brock, supra, relied upon by appellant. The 
statement by this court that (225 Pa. 287, 74 Atl. 169, 24 L. R. A. 
[N. S.] 1078, 133 Am. St. Rep. 877) “it is to be assumed that before 
the holders of preferred stock could claim more than the five per 
cent dividends that they received, the holders of the common stock 
were entitled to receive a dividend of the same percentage on the 
par value of their shares,” cannot be construed as giving the hold- 
ers of the common stock the right to reimbursement for dividends 
unpaid in past years before the preferred stockholders are entitled 
to participate in the excess profits of a given year. The question 
there before the court was whether preferred stockholders were 
limited to dividends to the amount of their preference, or whether 
they were entitled to participate in excess profits in any year after 
the common stockholders had received a dividend equal to that paid 
on the preferred stock. There was no claim made by the holders 
of the common stock for reimbursement for dividends unpaid in 
the past, though it appears from the opinion of this court (225 Pa. 
286, 287, 74 Atl. 166, 24 L. R. A. [N. S.] 1078, 133 Am. St. Rep. 877) 
that past dividends on common stock did not equal dividends on 
preferred stock. Notwithstanding this fact the preferred stock- 
holders were permitted to participate with the common stock in an 
excess of dividends earned in a particular year. Aside from the 


fact that the question now before us was apparently not raised or 
discussed, the case, instead of supporting appellant’s view, is author- 
ity in support of the conclusion reached by the court below. 

The assignments of error are overruled and the decree of the 
court below affirmed. 


BANK LIABLE FOR TURNING PROCEEDS OF CHECK 
OVER TO SHERIFF WITHOUT NOTIFYING 
OWNER. 


Charles Hing v. Joe Lee and the First National Bank of Merced, California District 
Court of Appeal, May 20, 1918. 174 Pac. Rep. 356. 


The, plaintiff assigned to the defendant bank an endowment 
policy as security for a loan. When the policy matured the 
insurance company sent to the bank a check payable to the 
bank and the plaintiff. The plaintiff endorsed it, instructing the 
bank to collect the proceeds and pay the loan and saying that 
he would come later and get the balance. The next day the 
sheriff demanded the balance in behalf of a judgment creditor 
of the plaintiff and the bank paid over the money without noti- 
fying the plaintiff. It was held that the bank stood toward the 
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plaintiff in the position of a trustee and was liable for the 
amount, inasmuch as the proceeds of the policy were by statute 
exempt from execution. 

Appeal from Superior Court, Merced County; E. N. Rector, Judge. 

Action by Charles Hing, sometimes known as Hoo Hing Chong, 
against Joe Lee, the First National Bank of Merced, a corporation, 
and others. Judgment for plaintiff, and the last-named defendant 
appeals. Affirmed. 

Terry W. Ward, of Merced, for appellant. John Outcalt, of Mer- 
ced, for respondent. 

BURNETT, J. On the Ist of April, 1901, the Equitable Life As- 
surance Society of the United States issued to respondent an en- 
dowment policy of life insurance. Thereafter respondent borrowed 
from said society the sum of $1,000 and assigned to appellant the 
said policy as security for the payment of said indebtedness; the 
bank undoubtedly acting as agent of the insurer in the matter. 

The policy matured on the Ist of April, 1916, and there became 
due plaintiff the sum of $1,325.94, being the face value of the policy 
and the surplus reduced by said $1,000 loan. The insurer sent to 
appellant a check for said amount, payable to said bank and to 
plaintiff, which was received by appellant on the 4th day of April, 
1916. At this time respondent was indebted to appellant in the sum 
of $431.45 on certain promissory notes, and also to one J. H. Simon- 
son upon a promissory note for the sum of $436, which note was 
held by the bank, as security for the payment of a loan by it to 
said Simonson. The annual premium on said policy was less than 
$500, and therefore “all moneys, benefits, privileges or immunities 
accruing or in any manner growing out of” said policy were exempt 
from execution. Subdivision 18, section 690, Code Civ. Proc.; Briggs 
v. McCullough, 36 Cal. 542; Holmes v. Marshall, 145 Cal. 780, 79 
Pac. 534, 60 L. R. A. 67, 104 Am. St. Rep. 86, 2 Ann. Cas. 88. 

On receipt of said check the cashier of the bank sent a clerk with 
the check to plaintiff’s home, a few blocks distant, with a request 
that plaintiff sign it, which he did. It was understood and agreed 
between plaintiff and the bank that out of the proceeds of the policy 
the said indebtedness of respondent to appellant and to said Simon- 
son should be paid. Plaintiff was credited with these payments on 
the fifth day of April, and the balance of said check for $1,325.94, 
or the'sum of $458.49, was deposited in said bank by the cashier to 
the credit of plaintiff. The next day the sheriff of the county, under 
and by virtue of an execution issued out of the superior court of 
said county upon a judgment recovered in said county by one Joe 
Lee against said plaintiff and others, previous to the sixth day of 
April, 1916, for a sum in excess of $458.49, levied upon the money of 
plaintiff in the hands of said bank, and the said bank, through its 
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president and cashier, delivered to said sheriff upon said execution 
the said sum of $458.49. Plaintiff knew nothing of the levy until 
some days after the money had been paid over to the sheriff, and 
therefore had no opportunity to claim any exemption from execu- 
tion. He afterward made a demand upon the bank for the payment 
of said amount, but it was denied. The court held that the pro- 
ceeds of the insurance policy constituted a trust fund in the custody 
of said bank, and that appellant was not legally justified in paying 
it over to the sheriff, without affording the plaintiff an opportunity 
to make his claim of exemption. The finding as to the trust rela- 
tion is supported by the testimony of plaintiff. His testimony was 
given in somewhat broken English, but, after stating that Mr. Hart, 
the cashier of the bank, called him up by telephone, he proceeded: 


“He told me, ‘you know the money came all right;’ he told me 
to sign the name on the check. I say, ‘You leave the money in there, 
and I go up where I get well with my foot, when I go up there; I 
will pay Mr. Simonson, and the balance I leave in the bank to pay 
the Chinaman.’ I owe the Chinaman two or three hundred dollars. 
I borrow money to pay on that life insurance two or three years 
ago from two Chinamen; he go home now. I no tell Mr. Hart to 
deposit the money. I said, ‘The balance you leave; I want to take 
that money and pay the Chinamen.’” 

There can be no doubt that the check was the property of plain- 
tiff, and that he directed the said officer of the bank to cash it, pay 
the claim of the bank and of Simonson, and hold the balance until 
plaintiff could call for it. The situation is covered by the principle 
announced in section 313, page 634, 7 C. J., as follows: 

“The deposit of mortgages and other specific instruments for 
collection or the drawing of a draft on a debtor and giving it with 
specific instructions to collect and remit is a trust transaction and 
the money, if collected, is affected with the trust.” 

As to this point several instructive cases are cited by respondent, 
one of which is Hall v. Beymer, 22 Colo. App. 271, 125 Pac. 561. 
Therein Beymer placed with Rocky Ford Bank a note for collec- 
tion. The bank sent the note to a Colorado Springs bank, which 
collected it and remitted the proceeds in the form of a draft. This 
was received by the Rocky Ford Bank on December 28th, which, on 
the same day, sent it to a Pueblo bank. to the credit of the former. 
On December 31st the Rocky Ford Bank placed the amount of the 
collection to Beymer’s credit on its books and the same day said 
bank ceased to do business. The testimony showed that Beymer 
was asked by the president of said bank if he “wanted to put the 
proceeds in as a deposit,” and he replied, “No; I wanted it for my- 
self; I wanted the collection.” The court held that the Rocky Ford 
Bank was Beymer’s bailee, not his debtor. 

The facts of that case present a similar situation to the one here- 
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in involved. There seems to be no essential difference. It is true, 
as the authorities hold, that in such cases “the trust relation might 
be changed by custom or agreement into that of debtor and creditor 
after the collection of the proceeds”; but it is equally true that “a 
bank cannot divest itself of the trust relation and assume the other 
at its own convenience.” 7C. J. 634. 

Of course, it is the duty of the trustee to protect and preserve 
such property for the benefit of the beneficiary. 39 Cyc. 325. It 
was a clear violation of this primary obligation for the trustee to 
pay over the property to the sheriff without making any effort to 
preserve it for plaintiff. The bank sustained to respondent a rela- 
tion of trust and confidence, and it had no right to withhold from 
the latter information that was essential to the protection of plain- 
tiff's interests. Indeed, rather than permit the property to be lost 
to plaintiff without an opportunity to assert his claim for exemp- 
tion, the bank should have informed the sheriff that the money was 
exempt from execution, and would not be paid over until it could 
be ascertained whether plaintiff desired to waive his privilege. It 
is manifest, also, that the bank could have lost nothing by pursuing 
this course. Within a few minutes plaintiff could have been notified, 
and unless he claimed his privilege immediately, he would have been 
justly deemed to have waived it. The bank was apparently more 
anxious to have the judgment creditor satisfied than to exercise 
the utmost good faith toward plaintiff. Debts should be paid, but 
public policy recognizes the exemption of certain property belong- 
ing to debtors as even more important than the payment of his 
debts. Otherwise it would not be protected by the law from execu- 
tion. But of what avail to the debtor is the privilege, if he have 
no opportunity of exercising it? He-is not required to claim the 
privilege until an occasion arises whereby the property is liable to 
be taken away from him. Here he had no such opportunity in con- 
sequence of appellant’s violation of its duty to notify him of the 
occasion for .the exercise of his privilege. We consider it a plain 
case of breach of trust on the part of appellant, and we cannot be- 
lieve that the moral sense of the community, or the common prac- 
tice of banks, or any provision of the statute, justifies the course 
which was herein pursued to the prejudice of respondent. 

We think that the case is governed by the fundamental principle 
of good faith which characterizes the status of a trustee; but, even 
if we concede that, by virtue of the deposit of the money, the bank 
became merely the creditor of plaintiff, the debt was exempt from 
execution. The reason for this view is clearly set forth in the 
_ Holmes Case, supra. Therein it is said: 


“Appellant contends that by the deposit of the money in the bank 
the money lost its identity, and that thereafter the bank owed 
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Annie J. Jenkins the money; that the debtor thus voluntarily parted 
with the money, which was exempt, and acquired in lieu thereof 
a credit due by the bank. Such construction would seem to be un- 
reasonable, and no authority is cited which supports it.” 


The court proceeds to a more detailed consideration of the sub- 
ject, and reaches the conclusion that appellant’s contention involves 
an absurdity, which must be rejected. 

Considering it thus a deposit, we feel satisfied that, in view of 
the ignorance of plaintiff of the levy of the execution, it was the 
duty of the bank to notify him before paying over the money to the 
sheriff. If it had been other personal property belonging to plain- 
tiff, in the possession of defendant, a sale would be required, and it 
would have made no particular difference whether the bank gave 
notice or not, since the sheriff would have been required to give 
notice to plaintiff before the sale. But, it being money, the conduct 
of the bank made it impossible for plaintiff to claim this privilege 
of exemption, and hence appellant should be held responsible for 
the amount lost. In Freman on Executions (3d Ed.) § 416, it is said: 


“Although as a general rule the exemption of property from ex- 
ecution can only be claimed by its owners, yet the rule does not 
apply to proceedings by garnishment. If the garnishee has in his 
possession any property or credit of the defendant not subject to 
execution, he certainly may, and he probably must, assert the fact 
of such exemption, and thereby prevent the property from being 
taken and applied under the execution. * * * When, however, 
the person summoned knows of a defense, as that the debt or prop- 
erty sought to be reached is exempt from execution, we believe that 
it is his duty to assert such defense, or, at least, to inform his cred- 
‘ itor of the proceeding, and give him an opportunity to act for him- 
self, and, if the duty is not performed, that no judgment or order 
against the person summoned can protect him from liability to his 
creditor.” 


In the case at bar the garnishee knew, or, at least, had reason to 
know, that the property was exempt from execution, and that the 
judgment debtor had no knowledge of the garnishment, and hence 
the payment of money to the sheriff does not protect appellant from 
liability to the judgment debtor. 

We agree with respondent in the statement of these propositions: 


“(1) Respondent was the owner Of the policy in question and of 
that part of the proceeds thereof here in controversy at the time 
of the receipt of the same by the bank on April 4, 1916, and con- 
tinuously up to and including the time of the levy. (2) The pro- 
ceeds of said policy were exempt from execution under subdivision 
18 of section 690 of the Code of Civil Procedure. (3) It was not 
the respondent’s duty to claim exemption before the levy, or to 
make such claim upon anybody other than the levying officer, or 
to make such claim after it would have been an idle and ineffective 
act. (4) Appellant bank was a trustee of the proceeds of said policy 
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for respondent’s benefit. (5) The bank could not make respondent 
its depositor without his consent. (6) Though exemption is a per- 
sonal privilege, which the judgment debtor may -waive if he choose, 
yet the privilege exists until he himself, or some one authorized to 
do so far him, waived it, either in express words or by overt act, 
or by waiting more than a reasonable time before attempting to 
claim it; and a garnishee, whether trustee or mere debtor, cannot 
waive it for him, or deprive him of the opportunity to claim it with- 
out being liable to him in damages.” 18 Cyc. 1449; Smyth on Home- 
stead and Exemptions, § 562; Southern Ry. Co. v. Fulford, 125 Ga. 
103, 54 S. E. 68, 5 Ann. Cas. 168. 


In some of the cases cited in support of the lower court’s decision, 
the garnishment proceedings involved a formal suit in court; but, 
manifestly, the same principle must apply with greater emphasis 
to our summary proceeding of garnishment, wherein more easily 
may a judgment debtor be deprived ‘of his statutory privilege of 
exemption. 

Another point, upon which appellant lays some stress, relates 
to the proof of the demand claimed to have been made upon appel- 
lant for the payment to respondent of said sum of money. The 
allegation of the complaint, however, as to that, was not denied 
in the answer, and, of course, it is deemed admitted. We need not, 
therefore, consider the sufficiency of the proof. 

Some other questions are argued by appellant, but we think the 
foregoing covers the material considerations in the case. 

We are satisfied that the decision of the lower court is just and 
the judgment is therefore affirmed. 


MANUFACTURER MAY FIX PRICES AT WHICH 
HIS PRODUCT IS TO BE SOLD BY DEALERS. 


————ee 


United States v. Colgate & Company, United States District Court, Eastern 
District of Virginia, October 23, 1918. 253 Fed. Rep. 522. 


A corporation, engaged in the manufacture of toilet prepara- 
tions, established certain prices, at which its products were to 
be sold by its wholesale and retail dealers. Any dealer found 
cutting prices was placed on a suspended list and no more 
goods were sold to him. The corporation neither had nor sought 
a monopoly and the prices established were reasonable. The 
corporation’s sole object was the protection of its business. It 
was held that such action did not violate the Sherman Anti- 
Trust Act, nor any other law of the United States. 


Criminal prosecution by the United States against Colgate & Co., 
a corporation. Ox demurrer to indictment. Demurrer sustained. 
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G. Carroll Todd, Asst. Atty. Gen., and Henry S. Mitchell, Sp. 
Asst. Atty. Gen., Richard H. Mann, U. S. Atty., of Petersburg, Va., 
and Hiram M. Smith, Asst. U. S. Atty., of Richmond, Va. 

Charles E. Hughes, of New York City, Harry K. Wolcott and 
Menalcus Lankford, both of Norfolk, Va., and Charles Wesley Dunn 
and Mason Trowbridge, both of New York City, for defendant. 

WADDILL, District Judge. The indictment in this case charges 
in a single count that the defendant is a corporation organized and 
existing under the laws of the State of New Jersey, and having its 
general offices, factories, and salesrooms at Jersey City, in said state, 
and there engaged in producing laundry soaps, toilet soaps, and 
other toilet articles, and selling and shipping such products to whole- 
sale and retail dealers in the Eastern district of Virginia, and through- 
out the United States; that during the period of three years imme- 
diately preceding the return of this indictment, to-wit: on the 18th 
day of December, 1917, it did knowingly and unlawfully create and 
engage in a combination with the aforesaid wholesale and retail 
dealers within said Eastern district of Virginia, and throughout 
the United States, to procure adherence on the part of said whole- 
sale and retail dealers in the products of the defendant, in selling 
such products sold to them as aforesaid, to resale prices fixed by the 
defendant, and to prevent such dealers from reselling at lower 
prices such products sold to them as aforesaid, thus, to suppress 
competition amongst such wholesale dealers, and among such retail 
dealers, and that prices were thereby maintained and enhanced to 
the consuming public, in violation of the act of Congress entitled 
“An act to protect trade and commerce against unlawful restraints 
and monopolies,” approved July 2, 1890, commonly known as the 
Sherman Anti-Trust Act (26 Stat. 209, c. 647 [Comp. St. 1916, § 
8820 et seq.]). 

The demurrer presents for the consideration of the court two 
questions: (1) Whether the indictment charges a criminal offense 
under the act referred to; and (2) if so, are the averments of the 
indictment made with the accuracy, definiteness, and sufficiency that 
the law requires in setting forth a criminal charge, in order that 
the defendant may be advised of just what offense he is charged 
with. : 

Considering the first proposition, the government insists that, 
while the indictment does not descend into all the particulars of the 
alleged crime, it does specify the means by which the combination 
was formed and carried out, sufficiently to show the offense charged, 
namely: (1) Distributing telegrams, lists, etc., of uniform resale 
prices; (2) urging the dealers to adhere to those prices; (3) inform- 
ing them that defendant would refuse to sell to those who did not 
so adhere; (4) requesting them to inform it of sale at other prices; 
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(5) discovering and investigating sales of that character; (6) placing 
the names of dealers who made such sales on “suspended lists”; 
(7) requesting those dealers to give assurances and promises to ad- 
here in future to the indicated prices; (8) refusing to sell to those 
dealers until they gave such assurances and promises; (9) selling 
to such dealers upon their giving such assurances and promises; 
(10) requesting such assurances and promises from new dealers when 
opening accounts; and (11) freely selling to those dealers who ob- 
served the. indicated prices. 

Defendant’s counsel urge that many of the acts alleged are im- 
material, and that when the charge is analyzed, so far as the manu- 
facturer’s conduct is concerned, it amounts only to this: 


That a “manafacturer who simply declines to sell to dealers who 


fail to charge fair and reasonable resale prices, indicated by the 
manufacturer, which are of vital importance to the industry and 
trade, is subject to criminal prosecution as a violator of the Sher- 
man Act, in case it appears that dealers generally resell at such fair 
and reasonable prices.” 


The government contends that the offense charged does not con- 
sist in refusing to sell to price cutters, but in forming an unlawful 
combination to procure adherence to universal resale prices, and 
that the essential difference in law between the proposition that it 
is unlawful for a manufacturer to combine with dealers in its prod- 
uct, for the purpose of maintaining resale prices fixed by him, and 
that of the refusal of a manufacturer to sell to dealers who fail to 
observe resale prices indicated by him, is at once apparent. 

Considering the case from the government’s standpoint, namely, 
that of a combination on the part of the defendant with its retail 
customers to procure adherence to its uniform resale prices, the 
omissions from the indictment, as applicable to the charge of com- 
bination and conspiracy in restraint of trade, at once become ap- 
parent. No suggestion is made that the conduct complained of was 
a monopoly, or was an attempt to monopolize the trade in toilet 
and laundry soaps, and other articles referred to; that the defend- 
ant was in a position to effect such purpose; that its business bore 
any appreciable proportion to the general extent of the business in 
question; or that the defendant was under any special duty or obli- 
gation to the public, not applicable to all citizens alike in other 
private businesses, to manufacture its products. There is no charge 
that the defendant acted in what it did in concert with other manu- 
facturers of soaps, or with other than its own customers separately, 
or that the prices sought to be maintained were other than fair; 
nor was any request made, or assurance given, that customers who 
gave the assurance would in turn require like assurance from per- 
sons to whom they sold, or that buyers giving the assurance would 
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also stipulate to buy only from the defendant, or sell only to cus- 
tomers selected by it; and no charge is made that any contract was 
entered into by and on the part of the defendant, and any of its 
retail customers, in restraint of interstate trade and commerce—the 
averment being, in effect, that it knowingly and unlawfully created 
and engaged in a combination with certain of its wholesale and re- 
tail customers, to procure adherence on their part, in the sale of 
its products sold to them, to resale prices fixed by the defendant, 
and that, in connection therewith, such wholesale and retail custom- 
ers gave assurances and promises, which resulted in the enhance- 
ment and maintenance of such prices, and in the suppression of com- 
petition by wholesale dealers and retail dealers, and by the latter 
to the consuming public. 

It will be observed that the indictment is solely against the de- 
fendant manufacturer, and not against either a wholesaler or retailer 
with whom it is alleged the combination was made. No citation of 
authority is furnished the court of any criminal case involving the 
state of facts charged here, nor in support of the indictment agairst 
only one person to the unlawful combination. 

In the view taken by the court, the indictment here fairly presents 
the question of whether a manufacturer of products shipped in inter- 
state trade is subject to criminal prosecution under the Sherman 
Act, for entering into a combination in restraint of such trade and 
commerce, because he agrees with his wholesale and retail custom- 
ers, upon prices claimed by them to be fair and reasonable, at which 
the same may be resold, and declines to sell his products to those 
who will not thus stipulate as to prices. This, at the threshold, 
presents for the determination of the court how far one may control 
and disposé of his own property; that is to say, whether there is 
any limitation thereon, if he proceeds in respect thereto in a lawful 
and bona fide manner. That he may not do so fraudulently, col- 
lusively, and in unlawful combination with others, may be conceded. 
Eastern States Lumber Association v. United States, 234 U. S. 600, 
614, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788. But it 
by no means follows that, being a manufacturer of a given article, 
he may not, without incurring any, criminal liability, refuse abso- 
lutely to sell the same at any price, or to sell at a named sum to a 
customer, with the understanding that such customer will resell only 
at an agreed price between them, and, should the customer not observe 
the understanding as to retail prices, exercise his undoubted right 
to decline further to deal with such person. 

Authorities to sustain this view might be cited almost without 
number, and only some of the federal decisions bearing strictly 
thereon will be mentioned. In an early decision construing the 
Sherman Act, rendered long before the Clayton Act (Act Oct. 15, 
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1914, c. 323, 38 Stat. 730) was passed, and which latter act is not 
involved here (Transatlantic Missouri R. R. Case, 166 U. S. 326, 
17 Sup. Ct. 551, 41 L. Ed. 1007), Mr. Justice Peckham, in distin- 
guishing between a public carrier or calling and a business like the 
one here involved, said: 


“The trader or manufacturer, on the other hand, carries on an 
entirely private business, and can sell to whom he pleases; he may 
charge different prices for the same article to different individuals; 
he may charge as much as he can get for the article in which he 
deals, whether the price be reasonable or unreasonable; he may 
make such discrimination in his business as he chooses; and he may 
cease to do any business whenever his choice lies in that direction.” 


In Northern Securities Co. v. United States, 193 U. S. 361, 24 


Sup. Ct. 466, 48 L. Ed. 679, Mr, Justice Brewer, speaking for the 
court, said: 


“Further, the general language of the act is also limited to the 
power which each individual has to manage his own property and 
determine the place and manner of its investment. Freedom of 


action in these respects is among the inalienable rights of every 
citizen.” 


In Standard Oil Co. v. United States, 221 U. S. 56, 31 Sup. Ct. 
514, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, 
Chief Justice White, speaking for the court said: 


“From the review just made it clearly results that outside of the 
restrictions resulting from the want of power in an individual to 
voluntarily and unreasonably restrain his right to carry on his trade 
or business, and outside of the want of fight to restrain the free 
course of trade by contracts or acts which implied a wrongful pur- 
pose, freedom to contract, and to abstain from contracting, and to 
exercise every reasonable right incident thereto, became’ the rule in 
the English law.” 


In United States v. American Tobacco Co., 221 U. S. 180, 31 Sup. 
Ct. 648, 55 L. Ed. 663, the Chief Justice, speaking for the court said: 


“Indeed, the necessity for not departing in this case from the 
standard of the rule of reason which is universal in its application 
is so plainly required, in order to give effect to the remedial purposes 
which the act under consideration contemplates and to prevent that 
act from destroying all liberty of contract and all substantial right 
to trade, and thus causing the act to be at war with itself by anni- 
hilating the fundamental right of freedom to trade which, on the 
very face of the act, it was enacted to preserve, is illustrated by the 
record before us.” 


In Dueber Watch Case Co. v. Howard Watch, etc., Co., 66 Fed. 
646, 14 C. C. A. 22 (C. C. A. 2d Circuit), the court said: 


“An individual manufacturer or trader may surely buy from or 
sell to whom he pleases, and may equally refuse to buy from or sell 
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to any one with whom he thinks it will promote his business inter- 
ests to refuse to trade.” 


In Union Pacific Coal Co. v. United States, 173 Fed. 739, 97 C. 
C. A. 580 (C. C. A. 8th Circuit), the court said: 


“There was no law which required the coal company to sell its 


coal to Sharp on the terms which he prescribed, or to sell it to him 
at all. It had the undoubted right to refuse to sell its coal at any 
price. It had the right to fix the prices and the terms on which it 
would sell it, to select its customers, to sell to some and to refuse 
to sell to others, to sell to some at one price and on one set of 
terms, and to sell to others at another price and on a different set 
of terms. There is nothing in the act of July 2, 1890, which de- 
prived the coal company of any of these common rights of the own- 
ers and venders of merchandise, and, if it did not combine with some 
other person or persons so to do, its refusal to sell its coal to Sharp, 
unless he would withdraw his advertisement of a reduction in his 
retail price of it, was not the violation of the Sherman Anti-Trust 
Act charged in the indictment.” 


The case of Great Atlantic & Pacific Tea Co. v. Cream of Wheat 
Co. (D. C.) 224 Fed. 566, on appeal 227 Fed. 46, 141 C. C. A. 594 (C. 
C. A, 2d Circuit), will be found to contain a comprehensive and able 
discussion of the right of manufacturers to sell their wares or not, 
to fix retail prices, or to decline dealing with any particular retailer. 


To these cases, and the authorities therein cited, and especially to 
the able discussion by Judge Hough on pages 572-575 of the first 
report (224 Fed. 566, supra), attention is especially drawn. 

The pregnant fact should never be lost sight of that no averment 
is made of any contract or agreement having been entered into 
whereby the defendant, the manufacturer, and his customers, bound 
themselves to enhance and maintain prices, further than is involved 
in the circumstance that the manufacturer, the defendant here, re- 
fused to sell to persons who would not resell at indicated prices, 
and that certain retailers made purchases on this condition, whereas, 
inferentially, others declined so to do. No suggestion is made that 
the defendant, the manufacturer, attempted to reserve or retain any 
interest in the goods sold, or to restrain the vendee in his right to 
barter and sell the same without restriction. The retailer, after 
buying, could, if he chose, give away his purchase, or sell it at any 
price he saw fit, or not sell it at all; his course in these respects 
being affected only by the fact that he might by his action incur 
the displeasure of the manufacturer, who could refuse to make fur- 
ther sales to him, as he had the undoubted right to do. There is no 
charge that the retailers themselves entered into any combination or 
agreement with each other, or that the defendant acted other than 
with his customers individually. It cannot be said that the defend- 
ant has no interest in the prices at which its goods shall be sold. 
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On the contrary, it had a vital interest, in so far as cutting the same 
would tend to demoralize the trade, and might have been more in- 
juriously affected by the result of this disorganization than the pub- 
lic would be benefited by a temporary reduction in the prices of its 
products. The sale of the defendant’s particular soaps cannot be 
said to be a necessity, or that the same bears a large proportion to 
the entire manufacture of soaps of the kind and grade involved. 
The successful prosecution of the defendant’s business, and the con- 
tinued use of its soap by the public, depend upon its ability to find 
and maintain a market for its output. Price cutting would almost 
inevitably result in reducing the defendant’s business in a given 
community to only those engaged in that practice, and deprive it 
of the patronage of the great body of wholesalers and retailers en- 
gaged in what they believed to be a fair and legitimate conduct of 
their business. It by no means follows that, in the end, the public 
would be benefited, as the price cutter could easily raise prices after 
the demoralization caused by his conduct had been brought about, 
and profit individually by so doing. What the public is interested 
in is that only reasonable and fair prices shall be charged for what 
it buys, and it is not claimed that the defendant’s manner of con- 
-ducting its business has otherwise resulted. 

The indictment should set forth such a state of facts as to make 
it clear that a manufacturer, engaged in what was believed to be the 
lawful conduct of its business, has violated some known law, be- 
fore it is haled into court to answer the charge of the commission 
of a crime. In the instant case, the court’s conclusion is that the 
averments of the indictment, when carefully considered, and read in 
the light of the defendant’s inalienable right to deal lawfully with 
his own property, the handling, trading in, and disposing of which 
is made the subject of this indictment, fail to charge any offense, 
cither in restraint of trade and commerce, under the Sherman Act, 
or any other law of the United States. 

The demurrer will be sustained, and the indictment quashed. 


LIABILITY OF SIGNERS OF PROMISSORY NOTE. 


Schuling v. Ervin, Supreme Court of Iowa, December 14, 1918. 169 NW. W. Rep. 686. 


A promissory note was signed “Trustees of the Second Chris- 
tian Church, I. S. Ervin, R. C. Moulton, Chairman, M. L. Everett.” 
It was held that the signature did not disclose a principal and 
that the signers were individually liable, even though it was their 
intention to sign merely as agents of the church. 


Appeal from District Court, Polk County ; Hubert Utterback, Judge. 
The appellant claims to have loaned money to the appellees as indi- 
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viduals. The counter-contention is that these appellees signed as the 
agents of the Second Christian Church, and are not personally bound. 
The trial court adopted their view, and the plaintiff appeals. Re- 
versed. 

SALINGER, J. I. The signature to the promise to pay was in the 
following form: 

“Trustees of the Second Christian Church, 

“I. S. Ervin, 
“R. C. Moulton, Chairman, 
“M. L. Everett.” 

Before considering what is the liability where one signs, say, “John 
Smith, Trustee,” it may well be said to be doubtful whether the in- 
dividual signatures make claim to a trustee relation to any one. 
Nothing indicates such a claim on part of Ervin, unless it may be 
inferred from mere juxtaposition—from the fact that his signature 
appears immediately following “Trustees of the Second Christian 
Church.” In the line following the Ervin signature Moulton desig- 
nates himself as “Chairman.” The signature of Ervin is as much 
in juxtaposition with that of Moulton as it is with the phrase “Trus- 
tees of the Second Christian Church.” And that Moulton designates 
‘ himself as “Chairman,” and the two facts make at least as much of 
an argument for holding that, though Moulton resorted to descrip- 
tive words, Ervin desired none, as the one fact of signing as close 
to the first line as to the Moulton line makes for claiming that Ervin 
designated himself as one of the trustees of said church. 

Moulton uses the descriptive word “Chairman.” So doing is as 
much support for arguing that he intended no description other than 
“Chairman” as for the argument that one who finds the signature 
“Trustees of the Second Christian Church” in the first line, I. S. 
Ervin, without more, in the second line, and then signs himself and 
adds “Chairman,” intended to assert that he was a trustee of said 
church. 

Everett is the last signer, and uses no words of description. “Trus- 
tees of the Second Christian Church” is the first line; I. S. Ervin, 
without any descriptive words, the second line; R. C. Moulton, with 
the descriptive word “Chairman,” the third line. Why is the fact 
that Everett signed last of all, without words of description, with 
these things preceding his signature, any evidence that he asserted 
himself to be one of the trustees of said church? 

II. But this may all be passed as not controlling. And it may 
be assumed, for the sake of argument, that the signatures are, in 
effect, what they would be if they were in the following form: 


“Trustees of the Second Christian Church, I. S. Ervin, R. C. Moul- 
ton, Chairman, M. L. Everett.” 
Will such signature avoid personal liability? It may be granted 
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‘there is much judicial conflict on the question, but it is everywhere 
agreed that, if the signature had been what has just been assumed, 
the signers will be personally bound unless their signature is a 
sufficient indication of what principal the signers were acting for. 
Indeed, that is the effect of section 3060—a20, Code Supplement 1913. 

It admits of grave doubt whether parol evidence is admissible to 
show that the signers intended to bind some principal not disclosed 
on the face of the instrument. We may pretermit citation of the 
many cases that raise this doubt, because it is probably true that 
such evidence will be admitted as between the original parties. See 
Megowan v. Peterson, 173 N. Y. 1, 65 N. E. 738. We think that the 
case states the law, if limited to such proof as stops short of varying 
by parol whatever is affirmatively expressed in the writing, and that 
it may not be carried to the point of, say, showing by parol that the 
disclosed principal was not the principal and that some one else 
was. Many other illustrations could be indulged in, but it is unnec- 
essary. But, of course, such testimony accomplishes nothing unless 
it appear that the intent of the maker was in some manner made 
known to the payee before he parts with his money in reliance upon 
the paper. We shall speak later to whether plaintiff had actual no- 
tice that the individual signers were acting for a disclosed principal. 
Assume, for the present, she had no notice except what the face of 
the note imparted, and keeping in mind that if the signatures had 
been qualified by nothing but words such as “agent” or “trustee” 
the signers would be personally liable (see Stevenson v. Polk, 71 
Iowa, 285, 32 N. W. 340, where the signature was “J. S. Polk, Trus- 
tee,” and which case approves many that precede it, and in its turn 
has never been seriously challenged), and we have the question 
whether the signature at bar disclosed more than the equivalent of 
signing and adding descriptive words such as “Chairman” or “Trus- 
tee” or “Agent.” We have elsewhere assumed, for the sake of ar- 
gument, that the signature is equivalent to “One of the Trustees of 
the Second Christian Church, I. S. Ervin, R. C. Moulton, Chairman, 
M. L. Everett.”* Such qualifying words have more effect perhaps 
than the mere signing of one’s name and adding some such word as 
“Trustee.” Be that as it may, if any principal is disclosed by such 
signature is it “The Second Christian Church?” Does that of itself 
disclose who the principal is? Would not further inquiry be neces- 
sary before it would be known what principal is disclosed? Could 
plaintiff have maintained suit on this note by merely making “The 
Second Christian Church” the defendant? If she had so impleaded, 
upon whom would she have served original notice without aid be- 
yond the statement that the signer was “The Second Christian 
Church”? 
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2a. As said, it is universally agreed that these signers were bound 
unless a principal was disclosed. Let us test whether there was 
sufficient disclosure by the case law. 

In Schumacher v. Dolan, 154 Iowa, 207, 134 N. W. 624, Renihan, 
who followed his signature by “Pastor of St. Francis Church,” was 
held to have given a personal obligation. Why is “Pastor of St. 
Francis Church” less a disclosure of a principal than “Trustees of 
the Second Christian Church”? 

In Heffner v. Brownell, 70 Iowa, 591, 31 N. W. 947, the signatures 
were— “Independence Manufacturing Company. 


“B. I. Brownell, President. 
“D. B. Sanford, Secy.” 


It was held this did not show Brownell signed as president of the 
Manufacturing Company, and was therefore personally bound. Why 
does not writing “B. I. Brownell, President,” in the line next to 
“Independence Manufacturing Company,” prove Brownell signed as 
president of the company as much as signing “I. S. Ervin” without 
the designation “President” next to the line “Trustees of the Second 
Christian Church”? If signing as Brownell did does not claim he 
signed as president, why does signing as Ervin did make a claim he 
signed as one of the trustees? and so of Everett? Neither Ervin nor 
Everett had either the aid of a descriptive word like “President.” 
If signing “B. I. Brownell, President,” in the line next to “Inde- 
pendence Manufacturing Company” does not constitute a signing as 
president of that company, why does the signature “R. C. Moulton, 
Chairman,” in the second line after*“Trustees of the Second Chris- 
tion Church,” assert he signed as one of said trustees? The Heffner 
Case, in holding the signers personally, held, among other things, 
that “Independence Manufacturing Company” was not a sufficient 
disclosure of a principal. Why is signing “Independence Manufac- 
turing Company,” followed by “B. I. Brownell, President, D. B. San- 
ford, Secretary,” not as much a disclosure of who the principal of 
Brownell and Sanford is as is a signature which is not the signature 
of a church at all, and which, as against “Independence Manufactur- 
ing Company,” is “Trustees of the Second Christian Church”? 

III. Cases in our Reports that may be urged for the proposition 
that here was a sufficient disclosure of a principal have, on analysis, 
no application, because their examination discloses that in theni there 
was a sufficient disclosure. For instance, in Baker v. Chambles, 4 
G. Greene, 428, the promise was, “We, the undersigned, Directors of 
School District No. 4, Montpelier Township,” promise to pay, and 
then signed their individual names. In the same situation is Lyon 
v. Adamson, 7 Iowa, 510. 

In Harvey v. Irvine, 11 Iowa, 82, the note read, “We, or either 
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of us, promise to pay * * * for value received of him, in be- 
half of School District No. 6,” and the signature was “James M. Ir- 
vine, President, L. B. Bullock, Secretary, Conrad Deitz, Treasurer.” 

In Wheelock v. Winslow, 15 Iowa, 464, the signature was, “For 
the Dubuque Times Company, Ferd S, Winslow, Treasurer.” 

We are of opinion that the face of the note in suit did not dis- 
close to the plaintiff who the claimed principal of the signers is, and 
that upon the face of the instrument the signers Ervin, Moulton, 
and Everett were personally bound. 

IV, The question remains whether the plaintiff was informed other 
than by the face of the note that Ervin, Moulton, and Everett were 
signing merely in a representative capacity. If she had such knowl- 
edge, it must be because Shope, who was the intermediary between 
the borrower and the lender, had such knowledge. Shope procured 
this loan for the borrower. Plaintiff testifies, “Mr. Shope loaned the 
money”; when the loan was made she gave Shope her passbook to 
go to the bank and draw the money, and he afterwards reported he 
had loaned the money and gave her the note. Shope testifies that 
at the time the note was given he was “doing her business for her”; 
that he drew the note, procured its execution, and gave it to plain- 
tiff; and that he “had been loaning money for her since about the 
year 1897 and 1898 down until this note was given,” a period of 10 
years or more. But in spite of this, Shope also acted for the bor- 
rower. At best for appellees, Shope is what is known as a “double 
agent.” And being that, his knowledge does not bind the plaintiff 
as to what was said in getting Shope to obtain the loan. See 2 
Corpus Juris, pp. 446, 447, 448, 712; Englemann v. Reuse, 61 Mich. 
395, 28 N. W. 149; Henken v. Schwicker, 174 N. Y. 298, 66 N. E. 971; 
Boyd v. Boyd, 128 Iowa, 699, 104 N. W. 798, 111 Am. St. Rep. 215. 

Note, too, that Shope merely advised the plaintiff that the “church 
people wanted $600,” which is no more a disclosure of who the prin- 
cipal is than the note affords. Note, further, Shope added there 
would be four or five good men on the note, which justifies a fact 
finding that he thus led the plaintiff to believe that the individual 
names finally appearing on the note were a fulfillment of that prom- 
ise. 

V. As to alleged estoppel or ratification because plaintiff procured 
judgment against a church corporation, we are of opinion that in 
the circumstances at bar this does not create a binding estoppel. 
Appellees admit the church was the borrower. This, of itself, does 
not negative that the individuals are liable. A borrower may give 
sureties. If so, proceeding against the principal does not release the 
sureties unless satisfaction be had. And see Goodale v. Middaugh, 





THE BANKING LAW JOURNAL 51 


8 Colo. App. 223, 46 Pac. 11, and McClure v. Livermore, 78 Me. 390, 
6 Atl. 11. 

In our opinion the cause must be reversed. It is done, and the 
trial court directed to give plaintiff judgment on the note sued on 
against the defendant Ervin, Moulton, and Everett. 

Reversed. 


CHECKS FORGED BY CITY EMPLOYEE—RIGHTS 
OF SURETY ON EMPLOYEE’S BOND 
AGAINST BANK. 


National Surety Company v. National City Bank of Brooklyn, New York Supreme 
Court, Appellate Division, November 8, 1918. 172 N. ¥. Supp. 413. 


An employee of the City of New York prepared fraudulent 
checks, purporting to be payable to different persons for services 
as jurors. Upon obtaining the signature of the City Chamber- 
lain on the checks he cashed them at different stores. It was 
held that the surety company, which furnishes the employee’s 
bond and which was responsible to the city for the amount of 
the defalcations, was subrogated to the city’s rights against the 
drawee bank and that the bank was liable to the surety company 
for the amount of the checks. 

Appeal from Trial Term, New York County. 

Action by the National Surety Company against the National City 
Bank of Brooklyn. Judgment for plaintiff, entered upon a directed 
verdict, and defendant appeals. Affirmed. 

PAGE, J. The action is to recover on 11 checks drawn on the 
defendant bank, payable to fictitious payees, by one Flynn, an em- 
ployee in the office of the chamberlain of the city of New York. The 
plaintiff, having been surety on Flynn’s bond, has paid the city’s loss, 
and claims in this action to be subrogated to the rights of the city 
against the defendant bank. The facts, briefly stated, are as fol- 
lows: 

During the years 1913, 1914 and 1915, Herbert L. Flynn was em- 
ployed by the city as a clerk in the office of the chamberlain. His 
duties were to prepare the pay rolls for jurors in the counties of 
Kings, Queens, and Richmond, and draw the checks for the sum to 
which each juror was entitled. He would then submit these checks 
to the chamberlain, or some other official having power to sign the 
same, and receive them back to mail to the several jurors. When 
the paid checks were returned by the defendant, they were deliv- 
ered to Flynn, who would make a note of the payment on the pay 
roll opposite the jurors’ names. He also had charge of the balanc- 
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ing of the bank account on which these checks were drawn. During 
the years above mentioned Flynn drew, on the regular blanks upon 
which the words “Juror’s checks” appeared, checks payable to fic- 
titious names, that did not appear upon the jurors’ pay rolls, pre- 
sented the same for signature with the genuine check, and, after 
they were signed by the proper officer, indorsed the name of the 
fictitious payee and cashed them at various stores. These checks 
were passed through various banks, and ultimately paid by the de- 
fendant bank. Checks to the amount of $2,979.02 were thus drawn 
and paid. On the discovery of this peculation, upon demand, the 
plaintiff, as surety on Flynn’s bond, paid to the city the amount 
thereof, and has recovefed judgment in this action for $433, the 
amount of 11 of such checks. 

The appellant’s counsel argues that no right of subrogation exists 
in favor of the surety on the bond of an official. He cites as author- 
ity for this contention several cases, in some of which the language 
of the opinion would seem to support his contention. National 
Surety Co. v. Arosin, 117 C. C. A. 313, 198 Fed. 605; Am. Bonding 
Co. v. Welts, 113 C. C. A. 598, 193 Fed. 978; Am. Bonding Co. v. 
State Savings Bank, 47 Mont. 332, 133 Pac. 367, 46 L. R. A. (N. S.) 
557; Stewart v. Commonwealth, 104 Ky. 489, 47 S. W. 332. An 
examination of these cases shows, however, that the liability of the 
surety was not alone to the public authority, but either by the 
terms of the bond or the requirement of statute was also to any one 
who should suffer loss by reason of the official’s misconduct. It 
would therefore be absurd to allow the surety to be subrogated to 
the rights of one whom it had indemnified against another who, if 
compelled to pay, would have a right of action to recover from the 
surety what. he had been compelled to pay, for by the payment he 
would have suffered loss by reason of the official’s misconduct. 

In the case at bar the bond was to the chamberlain individually, 
and in his official capacity, and to the city of New York, not as in 
the above cases, either in terms or by statutory requirement, to any 
one else. Therefore the above cases are not applicable to the in- 
stant case. The distinction here pointed out was commented upon 
in the case of Fidelity & Deposit Co. v. Queéns County Trust Co., 
174 App. Div. 160, 172, 174, 159 N. Y. Supp. 954, in discussing the 
case of American National Bank v. Fidelity & Deposit Co., 129 Ga. 
126, 58 S. E. 867, 12 Ann. Cas. 666, which is relied upon by respond- 
ent, and American Bonding Co. v. Welts, supra, relied upon by the ap- 
pellant. There is no valid reason why the same rules as to subro- 
gation should not be applied to the surety on a bond of a public 
official as would obtain if the bond was for a private employee. 

The right to subrogation primarily was adopted by courts of 
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equity from the civil law, and has been so broadened and extended 
that it has been called “the ‘mode which equity adopts to compel 
the ultimate payment of a debt by one who in * * * equity and 
good conscience, should pay it.’” Arnold v. Green, 116 N. Y. 566, 
571, 23 N. E. 1, 2. The doctrine of subrogation gives to the surety 
who has paid the debt of his principal, not alone all the rights and 
remedies that the creditor would have as against the principal, but 
also all the right or remedies that the creditor would have against all 
persons liable for the debt. This is founded upon the theory that a 
court of equity would compel the creditor to assign a cause of action 
which he had against a third person to securities who have paid the 
debt of their principal. 

Therefore, in the case at bar, if the city, on receiving payment for 
the amount wrongfully obtained, had given an assignment of its 
right of action against the bank, there could be no question that the 
surety would stand in the place of the city and could prosecute any 
remedy that it had against the bank. This being true, “it is going 
but one step farther to consider that as done which the surety has 
a right to have done in his favor, and thus to sustain the substitu- 
tion, without an actual assignment.” Lidderdale v. Robinson, 12 
Wheat. 594, 595 (6 L. Ed. 740). Therefore, if the city had any rem- 
edy against the bank, the plaintiff became vested with it upon pay- 
ing its principal debt. 

This brings us to the consideration of the next question: Did 
the city, under the circumstances of this case, have a cause of action 
against the defendant? The city was the depositor of the money 
which the bank held upon the implied contract to pay it out only to 
such persons as the city directed. Payments made from such fund 
without the order of the city afford the bank no protection when 
called upon to account for the money deposited. “Payments made 
on forged indorsements are at the peril of the bank, unless it can 
claim protection upon some principal of estoppel or by reason of 
some negligence chargeable to the depositor. These rules are 
* * * so well established and illustrated by the adjudged cases 
that a bare reference to them is all that is needed here.” Shipman 
v. Bank of N. Y., 126 N. Y. 318, 327, 27 N. E., 371, 372 (12 L. R. A. 
791, 22 Am. St. Rep. 821), and cases cited. The shipman Case, in 
its facts and principle, would seem to be determinative of this case. 

The appellant, however, contends that the instant case is within 
the cases of Hartford v. Greenwich Bank, 157 App. Div. 448, 142 
N. Y. Supp. 387, affirmed on opinion below 215 N. Y. 726, 109 N. E. 
1077, and Holub-Dusha Co. v. Germania Bank, 164 App. Div. 279, 
149 N. Y. Supp. 775. We have recently had occasion to consider the 
Shipman and Hartford Cases, and the case of Mercantile National 
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Bank of N. Y. v. Silverman, 148 App. Div. 1, 132 N. Y. Supp. 1017, 
affirmed on opinion below 210 N. Y. 567, 104 N. E. 1134, in the case 
of United Cigars Co. v. American Raw Silk Co., 184 App. Div. 217, 
171 N. Y. Supp. 480, in all of which the question of liability for checks 
made payable to fictitious payees was considered with apparently 
conflicting results. There is, however, no lack of harmony in these 
decisions. As was pointed out in Phillips v. Mercantile Bank, 140 N. 
Y. 556, 562, 35 N. E. 982, 983 (23 L. R. A. 584, 37 Am. St. Rep. 596) : 


“The fictitiousness of the maker’s direction to pay does not depend 
upon the identification of the name of the payee with some existing 
person, but upon the intention underlying the act of the maker in 
inserting the name.” 


Thus, if the negotiable instrument is made payable to the order 
of a fictitious or nonexisting person, and such fact was known to the 
maker, or when the name of the payee does not purpose to be the 
name of any person, the instrument is payable to bearer. Negotiable 
Inst. Law (Consol. Laws, c. 38) § 28. The reason for this is obvious. 
A check payable to an existing person can only be paid to, or nego- 
tiated by, the indorsement of the person named therein as payee. 
When, therefore, the maker knowingly inserts a fictitious name, 
or that of a nonexistent person, or a name as payee that does not 
purport to be the name of any person, the check can never bear 
a genuine indorsement; hence the drawer of the check, knowing 
that the check cannot be indorsed by the person named, is deemed 
to have intended it to be payable to bearer. Under such circum- 
stances, having so drawn the check with knowledge, and delivered 
it, he is estopped from denying his liability. 

Likewise if the maker draws the negotiable instrument with the 
intent that it shall be paid to the payee named therein, he is liable, 
even though the name be assumed by another person; the instru- 
ment being delivered to the person who has assumed the name. 
This was the reason for the decision in the Hartford and the Holub- 
Dusha Cases. In the first, the checks were intended to be given in 
payment of bills of James Wilson; that name had been assumed by 
Rypinski, and the checks reached and were indorsed by the identical 
person for whom they were intended. In the second case, the con- 
tract for the sale of the real estate bore the signature of “R. W. 
Birchard,” written thereon by one Fookes. The check was indorsed 
to R. W. Birchard; it was delivered to Fookes, who indorsed “R. W. 
Birchard.” The check reached and was indorsed by the identical 
person for whom it was intended. Therefore in both of those cases 
the maker was estopped as to third persons from denying liability. 

In the Mercantile National Bank v. Silverman Case, supra, the 
checks were drawn and intended for certain persons who were offi- 
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cers in the army. The persons who procured and indorsed them 
did not purport to be those officers, nor had he assumed their names. 
Under such circumstances no liability could attach to the maker. 
In the United Cigars Stores Co. v. American Raw Silk Co. Case, 
supra, the person who obtained and indorsed the check did not pur- 
port to be the person for whom the check was intended. He had 
not assumed that name. Therefore, the maker being ignorant of 
the fact that the name of the payee was fictitious, and the check 
not having come into the possession or been indorsed by the person, 
or any one assuming to be the person intended, the maker was not 
liable. No estoppel to deny liability existed. 

In the case at bar the names of the persons to whose order the 
checks were drawn did not appear upon the jurors’ pay rolls. It 
was not, therefore, the intention of the maker to pay any persons, 
either of, or who had assumed, those names. Through ignorance of 
the fact that the names were fictitious, the checks were signed and 
delivered to Flynn for the purpose of having them delivered to those 
persons; but they never reached such persons, or any one who had 
assumed those names. As no such persons existed, no one could 
validly indorse them. The indorsements by Flynn of the names on 
the checks were forgeries. Penal Law (Consol Laws, c. 40) § 883. 
When a bank pays out money on a forged indorsement, it is liable 
to the maker. As we have seen above, the city was not estopped 
from denying its liability on the checks. Appellant’s counsel argues 
that the city could not recover, because of its own negligence. But 
that question is not before us; no such defense was pleaded, and 
therefore that issue was not litigated. 

The judgment should be affirmed, with costs. Order filed. 


WW 





RELATION OF BANKER TO TRADE ACCEPTANCE 
MOVEMENT. 


By Harry Lawton, Assistant Treasurer Guaranty Trust Company 
of New York. 


The inauguration of the Federal Reserve System will ever be 
held to be a great epoch in the commercial development of the United 
States, for it placed certain facilities at the disposal of the National 
Banks, which prior to the passing of the Act they had not possessed, 
and it specifically conferred powers upon them which the officials of 
the Treasury had insisted heretofore that they were not authorized 
to assume. Whilst the language of the Act itself does not indicate 
the fact, it is of course well known that the law was established for 
the specific purpose of introducing into American practice certain 
well tried methods of business that had proved so great a bulwark 
of strength to Europe, and whose absence in America had been a 
corresponding source of weakness to us. 

It was obviously impossible to introduce immediately the various 
changes contemplated, so the Federal Reserve Board, in a wise and 
prudent manner, proceeded to inaugurate them, step by step, in their 
logical sequence, so that in an orderly manner, they are now being 
gradually engrafted upon our financial fabric, and we are already 
deriving the advantages incidental thereto. First of all, there was 
the privilege of rediscounting, something that up to 1913 our bank- 
ers had been very much averse to—they had looked upon such op- 
erations as being a sign of weakness and only to be resorted to in an 
emergency. It was indeed a great step in advance when this illogical 
view of rediscounting was eliminated. 

The next step was the development of the Bankers’ Acceptance. 
Prior to the passing of the Act, American institutions had been de- 
nied the privilege of accepting drafts in the manner followed by 
European banks, and when, in the course of our import transac- 
tions, it became necessary to give an acceptance, we had to circum- 
vent the disability, by having our London, Paris or Berlin corre- 
spondents do the accepting for us—and for which, naturally, we 
paid a commission for having somebody do something for us which 
we could have done equally as well ourselves had we been permit- 
ted to do so. No sooner did the Act go into force than the Ameri- 
can National Banks started to do their own accepting, and then and 
there was born what had hitherto been merely but a pious hope— 
namely, Dollar exchange. 


ACCEPTANCE WELL ESTABLISHED. 


In less than twelve months this new international currency was 
satisfactorily and advantageously established, and, due to the war, it 
56 
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in no small degree already competes with the Sterling bill which 
hitherto has held first place as the medium of exchange in interna- 
tional commerce. 

The next step in the orderly evolution of the facilities contem- 
plated by the new Act is the establishment of the Merchants’ Bill of 
Exchange—which instrument is known in this community under the 
title of the Trade Acceptance. 

We are now at the threshold of a profound change in our com- 
mercial practice, and the full advantage of the Act and of the Fed- 
eral Reserve System will not accrue to the trading community until 
it has adopted the Trade Acceptance method of settling accounts. 
Until rediscounting was understood and practiced, and until bank- 
ers’ bills were inaugurated, trade bills could not properly come into 
being, but now that the banking arrangements have been established 
to take care of them the duty is imposed upon the banking fra- 
ternity, as co-administrators with the Federal Reserve Board or of 
the new Act, to ensure that the merchants’ bill or trade acceptance 
becomes a permanent feature of our commercial procedure. 

One of the most unsatisfactory methods of doing business is what 
is known as the Open Account, primarily because the date of actual 
payment of obligations is ever an uncertain matter, dependent en- 
tirely upon the convenience and the business habits of the debtor. 
It places the seller entirely at the mercy of the buyer; it facilitates 
the nefarious operations of the unscrupulous; it makes possible the 
loose methods of the careless, and generally speaking, it is the 
broad highway that leads our merchants to the bankruptcy court. 

It will not be necessary for me to define a Trade Acceptance 
further than to say it is a time bill of exchange, drawn in keeping 
with arrangements agreed upon between buyer and seller, or in 
accordance with trade custom, covering the purchase price of mer- 
chandise sold. This bill is sent to the buyer, accompanied by the 
invoice or, possibly, a bill of lading. The buyer accepts the item 
in the customary manner, making it payable at his own bank and 
returns the instrument to the seller and thus to all intents and pur- 
poses closing the transaction. 

It is true that the operation is very much akin to giving a note, 
but a note is usually the evidence of an overdue account that has 
been extended, but a Trade Acceptance is the evidence of a living, 
active transaction, that has been arranged and consummated by 
the most approved modern methods. 


Open Account METHops. 


Under the open account plan of doing business a merchant’s re- 
ceivables, which are the most valuable part of his assets, are tied up 
and not available to his use, however pressing may be his need for 
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ready money. If instead of trading on open account he operated on 
the basis of Trade Acceptance and converted his unliquid receivables 
into bills of exchange, he would have a reservoir of resources that 
could be easily turned into cash by the process of discounting, and 
thus easily supply himself with ready money as the needs of the 
moment might require. At the present time, when funds are re- 
quired, he is compelled to borrow from his bank on his single name, 
and is more frequently compelled to do so through tardiness of his 
own collections. 

The United States is the last of the great commercial nations to 
retain the open account method. In Europe and in Canada, the Mer- 
chants’ Bill, such as is described, is the normal and usual way of 
settling merchandise accounts, and it is now the emphatic duty of 
bankers and of the Credit Associations to urge that the traders and 
commercial men of this country forego the open account, and as far 
as may be possible to do so, settle their invoices by means of trade 
acceptances. 

It might be imagined that their use would restrict credit—such is 
not the case, as the terms of credit (that is the time aspect of pay- 
ment) remain as heretofore, subject to the individual agreement or 
trade custom, but buyers under the plan do lose one doubtful privi- 
lege they previously enjoyed, that of stalling the seller. Accept- 
ances must be paid at due date, otherwise the reputation of the buyers 
will suffer. 

Their value to both buyer and seller is obvious. The seller will 
know exactly when payments will.be made and can gauge his in- 
come accurately. On the other hand, the buyer who consents to 
give them, knows exactly how and when his engagements mature 
and will perforce be much more diligent in his own collections, and 
diligence in collections means better results in trading and far less 
bad debts to be written off. 


ELIMINATION OF Loose METHOpDs. 


Speaking in a general way, the universal adoption of the use of 
Trade Acceptances will eliminate a great deal of loose and careless 
business habits and will have a great tendency to keep the commer- 
cial community better paid up, a condition which in these trying 
times is an urgent national necessity. It is imperative at this time, 
with the Government making so many calls upon us for additional 
taxes and with the increasing cost of raw material, labor and trans- 
portation, that the trading, manufacturing and producing sections of 
our community be brought into, and kept in as liquid a position as 
possible, in order that they may be abundantly able to fulfill the im- 
perative tasks that the country now has to lay upon them. 

If Trade Acceptances can help to do this, and we claim vigorously 
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and emphatically that they will do so, let us press their use upon 
our clients, and as bankers, in order that they may fulfill the func- 
tions for which they are intended, be prepared to grant those dis- 
counting facilities for them, without which all our efforts to in- 
augurate their use will be in vain. 

Already the movement is well under way, thanks to the activity 
of the Credit Men’s Associations, for whereas twelve months ago 
this class of paper was but a commercial curiosity, it is now rapidly 
gaining in many trades permanent usage. A few weeks ago the 
Raw Silk Trade Council of New York passed a resolution that in 
future all trades in that product should either be for cash, or against 
‘a letter of credit, or they should be on the basis of a Trade 
Acceptance, and I do not doubt but that sooner or later other trade 
organizations will follow suit as soon as the various associations 
can line up their respective trades. 


THE BANKER’s STANDPOINT. 


The general adoption of the use of Trade Acceptances will tend to 
profoundly modify the banking practice of the country, for when 
this class of paper reaches the volume it has acquired in Europe, we 
shall have an open discount market with three quotations, one for 
Prime Bankers’ bills, another for Prime Merchants’ and the third, 
the ordinary loaning rate for lesser known names. 

To our mind, the ordinary banker will undoubtedly be nonplussed 
at first when these bills are tendered to him freely for discount. So 
far he has been accustomed to lend his commercial customers in 
a more or less unsecured manner based entirely upon their state- 
ments and reputation. When these same customers turn their re- 
ceivables into acceptances, as it is to be hoped they will do, they will 
present these acceptances for discount in place of asking accommo- 
dation upon their own names. 

At first some of our banking friends will look askance at them, 
as they will be a new proposal and the average banker will undoubt- 
edly be embarrassed more perhaps by their volume than by their 
amount. 

A moment’s reflection, however, will show the banker that he has 
been loaning on them already, but he did not realize that he was 
doing so. He loaned his customer based to no small extent upon 
that item on the balance sheet called “Accounts Receivable” and in 
most cases when he did so, he said to himself, “The loan is all right 
if the accounts receivable are 75 per cent. good.” 

Under the new regime, the customer will bring the banker not a 
mere statement of accounts receivable, but the actual receivables 
themselves. As a result the banker will find that he has acquired 
diversified double name paper, almost certainly assured of payment 
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at maturity, in place of his former single name paper, which, judg- 
ing from past experience, he would be sure he would have to renew 
either wholly or in part at maturity. 

The average banker whose duty it will be to handle this paper 
must be prepared to deal with these bills in a broad and comprehen- 
sive spirit. He must remember that they are not notes representing 
the extension of overdue accounts, but living obligations that ac- 
ceptors expect to meet and will strain themselves to pay. It is a 
paper drawn and accepted on the strict understanding of payment 
at maturity and no extensions to be granted. Just as soon, there- 
fore, as the banker realizes the true inwardness of these bills, he 
will welcome them as desirable for his portfolio, and have little 
hesitation in passing them for discount and placing their proceeds 
to the credit of his customers’ accounts. In many cases he may 
find that the name of the acceptors will be stronger than that of 
the drawers, and that the character of the paper then coming into 
the bank will be considerably improved by the change in its form. 


ELIGIBILITY OF ACCEPTANCES. 


It will be unnecessary for me to emphasize how this class of paper 
being made specially eligible for discount at the Federal Reserve 
Bafik will prove a most welcome form of obligation to hold. It will 
become a secondary reserve, easily convertible into till money by 
the simple process of re-discounting which can be readily done at 
a preferential rate at the Federal Reserve Bank. Its value, there- 
fore, in this direction cannot be overestimated. Trade Acceptances 
will undoubtedly be a marked improvement over many of the notes 
now to be found in our discount departments which our bank exam- 
_iners, not infrequently suggest that it would be as well to get rid of. 

Time forbids a detailed discussion of many interesting problems, 
both in a trade and a banking way which present themselves in 
connection’ with this new movement. It must be understood that 
it is not proposed to substitute it for the cash discount system 
which now prevails and which it is most desirable to retain; and, 
further, acceptances are not applicable to those trades whose terms 
of settlement are strictly cash, or cash at 10 or 15 days. The consen- 
sus of opinion is that no good purpose would be served by using 
them unless a credit of at least 30 days is involved. Any shorter 
period than this for all practical purposes can be considered as a 
trade for cash. 

There is but one point more that it is desired to touch upon, and 
which arises out of the discussion which took place at the conven- 
tion in Chicago on June 17th. It is the question concerning those 
who heretofore have financed themselves by issuing commercial 
paper and who may under the newer method of trading also discount 
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trade acceptances. Many bankers have wondered whether a house 
issuing commercial paper weakens its financial position by discount- 
ing the trade acceptances it has itself acquited. 

Providing that the house concerned acts honestly and in good 
faith, we would unhesitatingly say that a house may discount its 
acceptances and continue the issues of commercial paper to its full 
limit as before. It will be readily perceived that if the accounts re- 
ceivable are reduced by the encashment of the trade acceptances the 
cash on hand is correspondingly increased and if the cash is used 
later to buy new merchandise, the financial position of the house 
remains the same; in fact, it may possibly be improved by the 
process. 

If the proceeds of acceptances are taken out of the businéSs and 
dissipated, the question would be entirely different, but an examina- 
tion of the matter will show that there is very little difference be- 
tween realizing on the acceptances a little ahead of time by the 
process of discounting, and collecting them later at their respective 
maturities. It is entirely a question of what is done with the pro- 
ceeds. Many firms will undoubtedly use the proceeds of acceptances 
discounted to retire their commercial paper and no one could pos- 
sibly criticize them functioning in this matter. 


Stupy OF QUESTION ADVISABLE. 


In conclusion, we would invite bankers to study the question now 
and to determine at this time the methods they propose to employ 
in dealing with these items when they are presented to them for 
discount. We cannot afford as bankers to engage in this propa- 
ganda and to urge our clients to adopt this new and improved 
method of trading, and when our customers have followed our ad- 
vice and have obtained acceptances and brought them to us for dis- 
count, to be found unprepared and unequipped to do our part. To 
be found in this position would be to defeat the results of our own 
propaganda. Let us not be weighed in the balance and found want- 
ing at the crucial moment. 

If we as bankers preach the doctrine of Trade Acceptances as be- 
ing the scientific and correct method of trading, we as bankers must 
be prepared to practice the co-related part of discounting them. 

It is not contended that the Trade Acceptance will prove a panacea 
for all the ills that afflict our commercial system, but we do claim, 
and claim vigorously, that their adoption will vastly improve com- 
mercial efficiency and mitigate many of the evils that are so glar- 
ing at present. 

Commercial efficiency is one of the active watchwords of the hour, 
because it fortifies the community as a whole, and strengthens the 
hands of the Government in the heavy tasks now laid upon it. 





PRICE READJUSTMENT. 


By B. M. Anderson, Jr., Ph.D., of the National Bank of Commerce 
in New York. 


FOREWORD 

Liquidation of war conditions as promptly as consistent with the fulfill- 
ment of our purpose in the war, is highly to be desired so that business may 
return to a basis of peace and the realization of legitimate profits. It is the 
aim in the following discussion of price control to aid business men to a clearer 
view of conditions resulting from the return of peace. The stand is taken 
that the business changes involved in this transitional period should be al- 
lowed to follow their normal course, and that they should not be subjected 
tc. artificia] influences. 

The fact that commodity prices and wage rates will decline need not mean 
great impairment of profits. in efficiently conducted industry. The margin of 
possible savings between business as conducted under the hurry of war 
needs and as conducted under the keen competition of peace, is wide. The 
period when any enterprise could get a contract for the asking and every 
laborer had several jobs open to him is over and already the disposition is 
manifest on the part both of employers and of laborers to watch costs, cut 
down waste and increase efficiency. This is a factor that should absorb 
much of the shock of falling prices. 

The following discussion is a further development of the booklet, “When 
Prices Drop,” published in November. JAMES S. ALEXANDER, 

President. 


Price-fixing in this country has served its purpose and should be 
abandoned at the earliest possible date. It was a temporary subver- 
sion of principles of free enterprise that only the war emergency 
justified. But like press censorship and other necessary measures 
incompatible with the genius of American institutions, it should be 
done away with. A medicine in war, it would prove a poison in 
peace. There may remain, for a few months, good reasons for a 
continuance of price-fixing in specially scarce goods, as normal food 
conditions must await new harvests in Europe. But permanent 
ptice-fixing is no more to be desired than is a permanent standing 
army of four million men. 


A New Kinp or Price-Fix1noc. 


Particularly unsound is the form of price-fixing for which a de- 
mand has arisen in some quarters—a demand for nothing less than 
price-fixing designed to keep prices up against the inevitable drop 
that will come with the return to conditions of peace. The notion 
that prices should be kept up is based on the fallacy that a fall in 
prices is undesirable. The fact is that a drop in prices to stable 
levels is exactly what is desired. Such stable levels are prerequisite 
to satisfactory business conditions. 

Price-fixing is only one of several plans suggested by those who 
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are apprehensive as to the effects of falling prices on business. It 
has becn proposed to prevent the fall in prices: (a) by price-fixing; 
(b) by a continuance of heavy loans by the United States Govern- 
ment to our Allies, to be used for reconstruction purposes; and (c) 


by an organized policy of liberal lending on the part of American 
banks. 


FALL IN Prices DESIRABLE. 


Two comments are in order. In the first place, these policies, 
while they might for a time retard the fall in prices, could not pre- 
vent it. In the second place, it is better by far to have our prices 
go down in natural course, get through with it, and then undertake 
long-time plans on a sound price-basis. 

The efficacy of the measures suggested for preventing a fall in 
prices is essentially limited. (a) Price-fixing, for example, has not 
been devised for holding prices up, but for holding them down. We 
have devised no machinery for holding prices up except in the case 
of wheat, where the purpose was to make the maximum price also 
a minimum price, and where the Government has created the Grain 
Corporation with a “revolving fund” of $150,000,000 which may be 
used in purchasing wheat if the market price should fall below the 
minimum guarantee. But, in general, our ‘price-fixing mechanism 
has been adjusted to hold prices down, and the procedure has been 
essentially this: As we have limited prices, we have restricted con- 
sumption, rationing out the supplies. We have said to producers: 
“Produce all you possibly can,” but we have said to consumers, “You 
may buy at such and such price, but you may only buy so much” and 
to some consumers, we have said, “You may not buy at aj]l.” 

The Government organization concerned with handling this prob- 
lem has been worked out with a view to studying the needs of con- 
sumers, and to rationing the supplies in accordance with public 
policy. 

It would, of course, be possible to reverse the procedure, and to 
make the present maximum prices minimum prices. But in that 
case, we should have also to reverse our instructions to producers 
and consumers. We should then say to consumers, “Buy all you 
possibly can,” but we should have to say to producers, “Although you 
may sell at such and such a price, you must restrict production and 
limit output. If you sell at a high price you can only sell such and 
such amounts.” 


ARTIFICIAL Price LEVELS. 


This procedure is, indeed, not unfamiliar in the history of American 
business. We have had pools and combinations in the past which, 
by restricting output, have sought to maintain prices. But such 
pools have not usually been successful. The temptation to expand 
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the market by breaking the pool agreement and cutting prices has 
always been a great one. Moreover, such arrangements are clearly 
contrary to public policy. Whatever else we may seek to do in the 
present emergency, we must do nothing which would tend to lessen 
output. The world is impoverished, goods and supplies of all kinds 
are short, and every effort should be bent toward increasing sup- 
plies. 

We need not give serious consideration to the idea that a more 
legal fiat, naming a price at which men shall buy and sell, would be 
efficacious. Price-fixing, to the extent that it has been successful 
during the war, has been successful only by virtue of a control and 
rationing out of the supplies. Price-fixing as a permanent policy 
is indefensible in any case. The magnificent loyalty of the Ameri- 
can business man, and the heavy pressure of public opinion under 
the stimulus of the war, have made business men submit to it as a 
temporary measure. But it would do great harm if long continued. 


Loans TO ALLIES FOR RECONSTRUCTION. 


(b) While it is desirable that our Government should continue to 
make necessary loans to our Allies to enable them to meet war time 
problems, and while it may be desirable that loans to our Allies 
even for reconstruction purposes should be made directly by the 
Government, it is neither desirable that such loans be made in large 
volume to be spent on reconstruction materials at present prices, 
nor probable that they will be. A factory, built at present prices 
of building materials and machinery, would be handicapped in com- 
petition with a factory built a little later, when building materials 
and machinery have gone down. A French business man, making 
a fixed investment which is to bring in returns during a twenty to 
twenty-five-year period, would not be enthusiastic about using credits, 
even if unlimited credits were offered him by his government, on 
the present level of prices. He will feel it wiser to wait till prices 
‘fall; and the quicker prices fall, the sooner will he begin his opera- 
tions. 

The world has been forced to reckless buying by the emergencies 
of the war, and whatever was necessary for carrying on the war, the 
governments have bought. Civilization itself was at stake, and we 
did not stop to apply accounting methods. But “reconstruction” is 
in large degree a business matter, to be carried out by private ente: 
prise, even though aided by government credit. Only a government 
can afford to make expenditures that will not pay—and governments 
cannot do it indefinitely. We may expect heavy buying to continue 
of food stuffs and things necessary for the life and health of the 
peoples of Europe, but the buying of materials to be used in con- 
struction, manufacturing, railroading, or other operations of that 
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kind may be expected to proceed on a hand-to-mouth basis until 
prices have dropped sufficiently to induce business men to feel that 
a fairly stable level has been reached. 


Forcep ExPANSION OF BANK CREDIT. 


(c) As much may be said for the notion that an organized policy 
of liberal lending on the part of American banks would prevent a 
decline in prices. The process of transition from war organization 
of industry to peace organization of industry will require the mak- 
ing of a great many loans that would not otherwise be required, and 
bank credit must be provided to put the transition through. But 
efforts by banks to control the expansions and contractions of credit 
are much more likely to be successful when directed toward con- 
traction than when directed toward expansion. Business men do 
not borrow and pay interest at the banks for amusement, and bank- 
ers do not make loans unless they see good prospects for the enter- 
prises to be undertaken by the loans. American business men are 
not likely to be enthusiastic in borrowing and paying interest to 
support a falling market, nor would American banks be performing a 
useful public service in encouraging them to do so. 

Much of the consumption demand of the American people, re- 
pressed by war time prices, will be effective as prices go lower. 
The past unsatisfied demand for food and day by day luxuries, for 
much clothing and many other things, is water which has gone 
under the mill. It will never affect future prices. But part of that 
past demand for clothing remains. And there is doubtless a large 
volume of deferred demand for household furnishings, pianos, auto- 
mobiles, etc., which only awaits lower prices to become effective. 
With the release, moreover, of the current production of steel, 
copper, and other basic raw materials, now so largely devoted to war 
purposes, and with the release of large numbers of laborers now 
engaged in war work, a substantial amount of the most urgent con- 
instruction work will begin, while with the decline in wages and prices 
of supplies, we may expect a very great volume of construction work 
to be promptly undertaken, keeping laborers and plants actively 
employed. 

FALLING Prices STIMULATE DEMAND. 


There is nothing in the argument above to justify the suggestion 
that a period of slack industry must intervene. There is a tre- 
mendous volume of unsatisfied demand waiting for both labor and 
goods at lower prices. There is, in fact, a scale of demand prices 
both for labor and for goods at which supplies will be taken off 
the market as they come. A given manufacturer will take on ten 
more men if he can get them at a slight reduction of wages. If 
he can get them at a lower wage, he will take on twenty. If he 
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can get them at‘a still lower wage, he will take on thirty. With 
copper and steel at present prices, he will buy only moderate amounts; 
but with each drop in the prices of these commodities, he will in- 
crease the amounts which he is ready to purchase. As prices drop, 
the more urgent demands will be satisfied first, and then as prices 
drop still further, less urgent demands will be satisfied. When 
levels that are expected to be reasonably stable are reached, a very 
great volume of demand indeed will take up all supplies that come 
into the market. No arbitrary action should be taken to hasten 
this process, but none should be taken to impede it. 


STABILIZATION BY PuBLIc ExPENDITURES. 


In \the interests of active business, it is desirable that this rela- 
tively stable level should be speedily reached, and it is undesirable 
that palliative methods should be used unless actual unemployment 
appears. It should, however, be made definitely known that large 
scale plans for expenditures of the Federal Government, the States, 
and the municipalities are in readiness, in case unemployment should 
appear. But it is just as important that governments should curtail 
expenditure in times when prices are abnormally high and labor is 
working overtime, as that governments should iricrease their ex- 
penditure in times of unemployment. This use of governmental 
expenditure as a balance wheel does not mean that wasteful or 
useless work should be undertaken, merely to make jobs. It means 
rather that there is a great deal of necessary public work which 
can be done almost as well at one time as at another, and that the 
various grades of government should make orderly plans looking 
ahead through a ten-year cycle, so that they can take advantage 
of periods of relative depression, with a double gain: lower prices 
to the governments, and the prevention of unemployment. The 
great tension of the past two and a half years, with scarcity and 
high prices of labor and supplies, has led to the interruption of many 
public works, and has prevented many new ones from starting. 
When prices drop—as they must*—and if unemployment on a sub- 
stantial scale should appear—as it may—then the various grades of 
the government should be prepared to take up the slack by useful 
public works. 

A BuFFER FOR PROFITS AND WAGES. 


American business need not be unduly apprehensive of the effects 
of falling prices and some slackening of business activity upon 
profits. Profits are, after all, a differential—what is left over after 
meeting costs. A general decline in prices means a general decline 
in costs. Moreover, with the forced draft under which American 
industry has been working for the past two or three years, there 
has necessarily come, in increasing degree, waste and inefficiency. 
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Labor has been working overtime at high wages. It has been shift- 
ing rapidly from employment to employment—perhaps as great a 
factor in inefficiency as could be found. In some cases, it has not 
been amenable to shop discipline, and the employer has been largely 
helpless in the face of loafing and inefficiency. In other cases, pro- 
tracted overtime work has lessened energy and efficiency. In some 
cases laborers have lacked interest in the work in hand through the 
fact that they were constantly considering alternative employments. 
For these and other reasons, the labor force had become less effi- 
cient than it is in normal times. Wholly apart from a decline in 
wages, therefore, labor-costs per unit of output will decline, and 
it will not be necessary to reduce wages as fast as prices fall in 
order to break even on labor-costs. 

Employers, moreover, driven by the pressure of new contracts, 
and harassed by the multiplicity of details in new undertakings, 
have not been able to make use of their customary efficiency in 
bringing about economical production, while the large profits of the 
war period in many industries seemed to remove the necessity for 
the elimination of wastes. 

With some relaxation of the tension under which both employers 
and laborers have been working, and with an increasing apprecia- 
tion of the importance of economies and efficiency in production, 


we may expect wages to decline less rapidly than prices—especially 
desirable in view of the fact that food prices are unlikely to decline 
greatly for some months. 


SuM MARY. 


In summary: Artificial control of business and prices should be 
dispensed with as rapidly as possible. At the earliest possible date, 
the business man should be free to make his plans and contracts 
with reference to accounting principles rather than under govern- 
ment direction. Neither price-fixing nor a forced expansion of 
credits can prevent the fall in prices which the return to peace con- 
ditions inevitably involves, nor would they be desirable if they could. 
lf prices could be artificially sustained, it would merely mean a 
period of hesitation and increasing strain. As they decline naturally, 
however, we shall see the emergency of successive strata of demand 
which have been submerged by war-time prices, and the transition 
to peace-time price levels will be relatively painless. This will be 
particularly true since current stocks of goods. are light, and since 
the relaxation of the forced draft under which production has been 
proceeding will make possible large economies and increasing effi- . 
ciency which will make it unnecessary for either profits or wages 
to fall as rapidly as prices fall. 

There remains, however, a large sphere for governmental action 
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by ordinary commercial methods in the expansion of public expendi- 


ture of various kinds, as prices go lower and if unemployment should 
appear. - 


THE DOMINANT BUSINESS NOTE. 


“The Dominant and cheery note in the story of general conditions 
to-day is the calm and collected manner in which the business world 
views the uncertain future which lies before us.” 


This one sentence summary of the general business situation 
opens a report on general business and crop conditions just made 
to the Chamber of Commerce of the United States by its Committee 
on Statistics and Standards, headed by A. W. Douglas, of St. Louis. 
Of this outlook for the immediate future the report has this to 
say: 

“There are all sorts of forecasts as to the nature and volume of 
business during the next six months. They vary from a dull winter 
and a good spring and summer to no business at all until a good 
harvest matures, or to only a fair business until the reconstruction 
process is completed. But this seems to be the most popular prophecy, 
namely: a period of intermediate length working itself out by 
common sense and forethought to a far better era and greater pros- 
perity than ever has been our portion in the past. In this forecast 
the volume of foreign trade plays a large share.” 


The report points out that there is a widespread feeling that 
there must be such readjustments of prices as will bring them to a 
lower level, assuring stabilization of prices and purchasing and adds: 


“The general desire is not for radical reductions, but rather for 
such gradual declines as conditions may warrant. Commingled 
with this is the knowledge that wages and salaries have much to 
do with the cost of commodities to-day and nothing is further from 
the general thought than that there should be substantial reductions 
in the income and purchasing power of the many, but rather that a 
realignment of this nature should assume the form of readjustment 
in the line of such wages and salaries as are not warranted under 
the changed situation. 


“There is to-day more than ever before the realization that few 
things contribute so much to the prosperity of the country as uni- 
versal and high purchasing power among the people. There is an 
universal belief, however, that the prices of most commodities are 
unduly and unnaturally high and that they must, therefore, be re- 
duced to a lower level if any progress is to be madg in the solution 
of the most pressing of all problems—the high cost of living.” 


Business is going on, the report declares, much as before the 
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signing of the armistice, although in somewhat reduced volume. The 
report continues: 

“There has been no sudden drastic economy, nor financial panic, 
nor in fact any of those untoward events which in the past we have 
reckoned as being the natural accompaniment of the end of a period 
of prosperity. In fact, there is a widespread feeling that the pres- 
ent situation is merely a readjustment and a realignment to some- 
thing far better in the future when we have surmounted the diffi- 
culties that lie directly ahead of us, and thus found a firm founda- 
tion for greater business, both domestic and foreign, than we have 
ever known in the past.” 

“On the whole, however, the general thought is most immediately 
concerned as to how we shall compass the next six months, and 
how we shall get safely through the time between now and the com- 
ing harvest with as little disturbance to business as possible.” * * * 

“Meanwhile buying of all kinds is cautious and conservative and 
largely for immediate needs. Commitments for the future are mostly 
postponed until they become more immediately pressing.” 

Stocks in the hands of retailers, the report sets forth, are gen- 
erally normal. The feeling is widespread, it is declared, that goods 
will be easier to get in the future, and this, it is said, is leading to 
some declines in prices. 

Agricultural conditions are pictured generally as good. Increased 
sales of agricultural instruments are taken to mean increased 
acreage. In the cotton states the business situation has been influ- 
enced by the decline in cotton prices. Dairy interests are complain- 
ing of the high price of feeds. Live stock is increasing in numbers 
and hags are coming to the market in such quantities that the pack- 
ers are unable to handle them. 

Manufacturing continues good throughout the country, although 
it is feeling the loss of government contracts. Coal mining is busy 
and business conditions in iron and copper mining are good. Build- 
ing and construction are still quiet, although increased activity is 
predicted with the coming of spring.. 

“When all has been said,” the report declares, “the situation is 
most remarkable, even when its uncertainty is taken into account, 
for its absence of depression, gloom and of pessimism.” 


THE DISCOUNT CORPORATION OF NEW YORK. 


A new business was begun in New York on January 2, when the 
Discount Corporation of New York opened its offices at 52 Wall 
Street. The corporation will undoubtedly prove a valuable addition 
to New York’s financial institutions, for it will serve as an inter- 





70 THE BANKING LAW JOURNAL 


mediary of the size and character that New York has long needed. 
It has capital and surplus amounting to $6,000,000, and is under the 
direct management of John McHugh of the Mechanics and Metals 
National Bank, as president, and Jerome Thralls, formerly secretary 
of the national bank and clearing house sections of the American 
Bankers Association, as secretary and treasurer. The resources and 
energies of the corporation will be devoted to the development and 
maintenance of a staple, open discount market. Foreign and domestic 
bills will be discounted and purchased, and its solidity and ability to 
perform these transactions, as well as those of establishing mutually 
desirable business between all kinds of financial institutions are made 
plain by its capitalization and affiliations. The directors are Francis L. 
Hine, president First National; Edwin S. Marston, president Farmers 
Loan & Trust Company ; Gates W. McGarrah, president Mechanics & 
Metals National; John McHugh, the president; J. P. Morgan, J. P. 
Morgan & Company; Seward Prosser, president Bankers Trust; 
Charles H. Sabin, president Guaranty Trust; James A. Stillman, chair- 
man National City Bank; Eugene V. R. Thayer, president Chase Na- 
tional, and James N. Wallace, president Central Union Trust Com- 


pany. 


ANNUAL BANQUET OF THE TRUST COMPANIES. 


At a meeting of the executive committee of the Trust Company 
Section of the American Bankers Association, held December 11, 
1918, it was decided to hold the eighth annual banquet of the Sec- 
tion at the Waldorf-Astoria Hotel, February 20, 1919. This ban- 
quet will undoubtedly be one of the most notable of any event in 
the history of these annual dinners. The meeting will afford splen- 
did opportunities for cementing old friendships and creating new 
ones among the members, and it urged that all trust companies send 
representatives. 

Banks and banking houses are cordially invited to join the trust 
company men on this occasion and add to its social enjoyment. Im- 
portant addresses of timely interest will be made by eminent speak- 
ers. Tables will be arranged for eight and sixteen covers respec- 
tively, and subscribers are urged to forward their subscriptions at 
the earliest possible date, in order that seats as desired may be re- 
served. As considerable apprehension exists in the minds of sub- 
scribers each year regarding the seating arrangements, a simple 
diagram has been prepared and will be sent to each subscriber in 
order that they may furnish specific information regarding the lo- 
cation of host and guests. It is believed that this method will ob- 

‘viate the necessity for many telephone calls and letters of inquiry 
and, further, avoid any confusion in regard to seating arrangements. 
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This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relate check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transec- 
tion out of which the question arises. 


WARRANTIES OF RESTRICTIVE INDORSERS 


Editor Banking Law Journal: Mississipp1, December 10, 1918. 


Dear Sir: Referring to the Banking Law Journal for November, 1918, page 825, 
we observe that in your answer to the inquiry on the subject of “Previous Endorse- 
ments Guaranteed,” you say: “Restrictive endorsements, of course, do not carry 
any warranties,” etc. This statement of yours seems to be in conflict with the 
footnote on page 130 of Crawford’s Annotated Negotiable Instruments Law. As 
we are thus left somewhat perplexed, we would greatly appreciate your further 
consideration and advice in this matter : PRESIDENT. 


Answer: The statement in the November issue of the Journal to 
the effect that restrictive indorsements do not import warranties of genu- 
ineness, et«., referred to in the above letter, is based upon what seems 
to be a reasonable interpretation of the provisions of the Negotiable 
Instruments Iaw. 

The warranties of indorsers of negotiable instruments are set forth in 
sections 115 and 116 (N. Y. Act) of the Negotiable Instruments Law. 
Section 115 is entitled “Warranty where negotiation by delivery, et 
cetera,” and declares that “every person negotiating an instrument by 
delivery or by a qualified indorsement warrants that” the instrument is 
genuine, etc. 

Section 116 is entitled “Liability of general indorser,” and it provides 
that every indorser who indorses without qualification warrants to all 
subsequent holders in due course,” that the instrument is genuine, etc. 

When a bank indorses a check “Pay to the order of any bank or 
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banker,” the indorsement, the courts have held, is restrictive. A restric- 
tive indorsement is defined by section 66 of the Act as one which (1) 
prohibits further negotiation of the instrument, (2) constitutes the in- 
dorsee the agent of the indorser or (3) vests the title in the indorsee 
in trust for or to the use of some other person. The indorsement just 
referred to comes within the second subdivision of this definition. It is 
the same in effect as an indorsement for collection. 

The restrictive indorsement does not come within section 115, for 
that section covers only cases where the transfer is made by delivery 
without indorsement or where the indorsement is qualified. A qualified 
indorsement is defined by the Act as one which “constitutes the indorser 
a mere assignor of the title to the instrument.” This kind of indorse- 
ment is usually made by adding the words “without recourse” to the 
indorser’s signature. 

Nor does a restrictive indorsement seem to come within the meaning 
of section 116. This section is entitled “Liability of general indorser.” 
A general indorser is not defined by the Act, but the expression is ordi- 
narily understood to mean one who indorses in blank. The text of this 
section covers merely “every indorser who indorses without qualification.” 
It certainly cannot be said that a restrictive indorser indorses “without 
qualification.” In the case of an indorsement for collection the indorser 
retains title to the instrument and the indorsee becomes his agent charged 
with the duty of collecting the proceeds antl paying them over to the 
indorser. Such an indorsement is not a “qualified indorsement” in the 
technical sense in which those words are used in the statute, but in the 
ordinary sense it is qualified, limited or modified by the words “for 
collection.” 

If this construction of the statute is correct it follows that there ts 
no section of the statute which prescribes the warranties which attach 
to restrictive indorsements and that such indorsements carry no war- 
ranties. 

The footnote on page 130 of Crawford’s Annotated Negotiable Instru- 
ments Law, referred to in the letter published above, reads as follows: 

“As this and the preceding section (sections 115 and 116) include the 
case of every indorser, the warranty as to genuineness will apply to one 
to whom paper has been indorsed restrictively, as, for example, where 
the indorsement is ‘for collection.’ This undoubtedly changes the law; 
for the former rule was that the indorsement of a bank, to which paper 
had been indorsed ‘for collection,’ did not import a guaranty of genuine- 
ness of all prior indorsements, but only of the agent’s relation to the 
principal as stated upon the face of the paper; and it was held that, in 
such a case, the collecting bank was not liable after it had paid the 
proceeds to its principal, though a prior indorsement was a forgery. 
United States v. American Exchange National Bank, 70 Fed. Rep. 232; 
National Park Bank v. Seaboard National Bank, 114 N. Y. 28. But 
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this rule was exceedingly inconvenient in practice, and hence it was 
deemed expedient to make every indorser a warrantor of genuineness. 
There is no hardship in this rule, for each indorser has a right of re- 
course against all prior parties. The former rule, however, introduced 
such an element of uncertainty that the clearing house associations 
throughout the country adopted rules to obviate its effects, and the bank- 
ers sent letters to their customers requesting that they discontinue the 
use of the indorsement ‘for deposit,’ ‘for collection,’ etc. In this, as in 
several other instances where the law was changed, the needs of the 
business community were deemed of more importance than technical 
principles.” 

Now it is to be noted that this paragraph does not say that a restric- 
tive indorser warrants the genuineness of prior indorsements. It says 
that a bank, to which an instrument is restrictively indorsed, by its'own 
indorsement, warrants genuineness. The decisions referred to in the 
above paragraph held that, if a check was indorsed to a bank “for collec- 
tion” and the bank collected the check and paid the proceeds and paid 
them to the owner of the check, it would not be liable to the drawee bank 
upon its being discovered that a prior indorsement was a forgery, unless 
the collecting bank had specifically warranted prior indorsements, In 
other words, once the check had been indorsed restrictively, no subse- 
quent indorsement would operate to warrant prior indorsements. It 
was to obviate this situation that the clearing houses adopted the rule 
requiring collecting banks to expressly warrant the genuineness of the 
indorsements on any check bearing a restrictive indorsement. Mr. Craw- 
ford’s note, quoted above, is to the effect that, under the statute, the rule 
laid down by these decisions has been changed and that now any one 
who indorses “without qualification” warrants prior indorsements even 
though one of such pior indorsements is restrictive, but it does not say 
that a restrictive indorser warrants prior indorsements. 

The case of First National Bank of Minneapolis v. City National 
Bank of Holyoke, 182 Mass. 130, 65 N. E. Rep. 24, is important in 
connection with the question here raised. This case involved a check 
drawn on the Minneapolis bank, on which the payee’s indorsement was a 
forgery. The forger delivered it to the Holyoke bank for collection 
and that bank indorsed the check “Pay to any national bank or order, 
City National Bank, Holyoke, Mass., A. F. Hitchcock, Cashier,” and 
forwarded it to.the drawee. The latter paid it and the proceeds were 
later turned over to the forger. In holding that the Holyoke Bank’s 
indorsement did not guaranty the prior indorsement, so as to render 
it liable to the drawee, the court said: 

“The first ground on which the plaintiff contends that the defendant 
is liable over to it is that, by indorsing the check, the defendant guaran- 
teed the genuineness of the prior indorsement. But the defendant did 
not indorse the check in that sense of the word; that is to say, the defend- 
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ant did not enter into the contract of an indorser of a negotiable bill or 
note. The defendant did write on the back of the check, ‘Pay to any 
national bank or order, City National Bank, Holyoke, Mass.,’ and sent 
the check with that indorsement to the drawee named in the check for 
payment. This indorsement, if it can properly be called an indorsement, 
was not a transfer of the check, but was put on it when it was presented 
for payment. The indorsement of an indorser (using that word in its 
technical sense) imports a guaranty of previous signatures, because it 
is a transfer and sale; but an indorsement which is not made for the 
purpose of transfer is not an indorsement, within the law merchant, 
and does not carry with it a guaranty of previous signatures.” 

This case does not refer to the Negotiable Instruments Law, nor does 
it give the date of the transaction involved.. However, the decision was 
rendered on October 29, 1902, and the Negotiable Instruments Law was 
enacted in Massachusetts in 1898. 

On February 9, 1904, counsel to the New York Clearing House Associa- 
tion rendered an opinion to the effect that the association should require 
all checks presented through the clearing house, bearing an indorsement 
“for collection,” “for account of,” “pay any bank or order,” or any 
similar indorsement, should bear a specific warranty of all prior indorse- 
ments. This was long after the Negotiable Instruments Law was adopted 
in New York. 

This goes to show that some courts and some lawyers are of the opin- 
ion that a restrictive indorsement does not warrant indorsements and, 
in our opinion, there is nothing contrary to this view in Mr. Crawford’s 
footnote, quoted above. 

On the other hand, the latest decision we have been able to find, in re 
Ziegenhein, Mo., 187 S. W. Rep. 893, holds that a restrictive indorse- 
ment does warrant prior indorsements. Referring to an indorsement for 
coliection, the court there says: 

“Tt is clear that by making such indorsement, the petitioner, defendant 
in the action, would render himself liable for the whole amount of those 
drafts or for any one of them in several contingencies, Thus, by indorse- 
ment ‘for collection’ he warrants that the instrument is genuine, that he 
has good title to it, etc. This is so whether his liability is under our 
statute (section 10,034, Revised Statutes, 1909), or under the law 
merchant.” 

In view of the conflict of opinion and the uncertainty as to which opin- 
ion is correct, it is obvious that the proper thing for a banker to do is 
to pursue the safest course. When he receives or pays a check indorsed 
“for collection,” “for deposit,” “pay any bank or order,” or bearing any 
other style of restrictive indorsement, he should insist that his immediate 
indorser add the subscription “previous indorsements guaranteed.” If 
he does this he knows that he has a guaranty of genuineness. 
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D. H. G. PENNY ELECTED VICE-PRESIDENT OF THE 
NATIONAL BANK OF COMMERCE IN NEW YORK. 


David H. G. Penny, assistant director of the Federal Reserve Board’s foreign 
exchange division, which has controlled all foreign exchanges of this country 
to prevent transactions beneficial to Germany or her allies, was recently elected 
a vice-president of the National Bank of Commerce in New York. Previous 
to his taking up work with the Federal Reserve Board a year ago, Mr. Penny 
had extensive experience in international banking and was widely known in 
this country and abroad as an authority on foreign exchange. F 

The board’s foreign exchange division was instrumental in stopping a great 
many transactions that would have been detrimental to this country’s interests 
during the war. Under an executive order of the President, instructions were 
issued by the board providing that all persons or organizations desiring to 
deal in foreign exchange or with foreign correspondents, must do so in com- 
formity with its regulations. These required registration and the filing of 
reports with the board. In addition to preventing foreign business that would 
directly or indirectly benefit America’s enemies or their allies, the system 
was developed to facilitate the proper foreign business of this country so that 
the least possible friction would be caused to dealers here. A further purpose 
was to obtain information of value to the Federal Reserve Board in determining 
the advisability of gold shipments, or to the War Trade Board in issuing 
import and export licenses. The reports for these purposes were drawn so as 
to protect confidential business relations. Mr. Penny has worked with the 
director in charge of the division, Fred I. Kent, in carrying out these various 
measures. 

Mr. Penny was born in New York City, February 19, 1880, and received 
his education in the public schools there. His first banking experience was 
from 1896 to 1898 with the old Clinton Bank of New York City. When the 
Clinton was absorbed by the Tradesmen’s National Bank, he joined that insti- 
tution and later went to the Hudson River Branch of the Corn Exchange Bank. 

After a year’s service there he was called to the New York Exchange Na- 
tional Bank, now known as the Irving National Bank, in which he held prac- 
tically every position, with the exception of cashier, up to vice-president. He 
started the foreign department for that bank fifteen years ago and became 
thoroughly familiar with Europe and trade conditions there through visits 
which he made every year to the bank’s correspondents abroad. 


CARLISLE, STAIGG AND GREY PROMOTED. 


Henry W. Carlisle was appointed Assistant Manager of the Publicity Depart- 
ment of the Guaranty Trust Company of New York on January 20. Mr. 
Carlisle was born in Indianapolis thirty-five years ago and after graduation 
from high school joined the staff of the Indianapolis News as a reporter. He 
was with the Cincinnati Post for a short time in 1904 and then came to New 
York to study art at the Art Students’ League. He did considerable writing 
and illustrating for varios periodicals until 1909, when he joined the staff of 
the Evening Sun, where he remained for seven years. During that time he 
reported many of the leading events of the day for his paper and became one 
of the best known of New York newspaper men. He entered the Publicity 
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Department of the Guaranty Trust Company in July, 1917, and for more than 
a year has béen the auditor of the Guaranty News. 

Richard P. Staigg. Assistant Secretary at the London Office of the Guaranty 
Trust Company of New York, has been appointed Assistant Secretary at the 
Main Office in New York City. Mr. Staigg began his banking career in 1907 
with the Canal Bank and Trust Company in New Orleans. He left there to 
enter the Foreign Department of Armour & Company in Chicago, where he 
was employed for two years. Returning to the Canal Bank and Trust Com- 
pany he became secretary to Mr. Albert Breton, now a vice-president of the 
Guaranty. He continued as Mr. Breton’s secretary when the latter came to 
the Guaranty in February, 1916. and was made an assistant secretary at the 
Paris office when it was established in May, 1917. Mr. Staigg was trans- 
ferred to the London office last July to take charge of the new West End 
office of the Guaranty Trust Company. He has already entered upon his new 
duties here. Ellsworth C. Grey, former secretary to Vice-President Grayson, 
M. P. Murphy of the Guaranty Trust Company of New York, has been 
appointed assistant treasurer at the Paris office of the company. 

Mr. Grey came to the Guaranty in November, 1915, from the Finance and 
Trading Corporation, as Secretary to Mr. Murphy. When the latter entered 
the United States Army upon the outbreak of war with Germany, Mr. Grey 
continued with the company, serving briefly in various departments and at 
the same time taking an active part in the work of the Liberty Loan Com- 
mittee, of which he was for some time an assistant secretary. In August, 
1918, he was sent to the Paris office of the Guaranty. 


HARRY E. WARD ELECTED PRESIDENT OF THE IRVING. 


After serving several years as vice-president of the Irving National Bank 
of New York, Harry E. Ward has been elected president of that institution. 
Mr. Ward is known as one of the hardest working bankers in New York, and 
everybody who knows him says he is one of the best fellows in the world. 
Rollin P. Grant, whom he succeeds, was made vice-chairman of the board, 
of which Lewis E. Pierson is chairman. All three of these men started at 
the bottom of the ladder as messengers, and the fact that they have made 
such substantial progress very plainly reveals the kind of material of which they 
are made. Mr. Pierson and Mr. Grant entered the Irving in 1898 and Mr. Ward 
in 1901. At that time the bank’s deposits were about two million dollars, and 
operations were confined to a comparatively small section of New York City. 
Now the deposits average one hundred and thirty-five millions, and the bank’s 
business extends to all parts of the world. 


PRESIDENT KRECH HONORED ABROAD. 


The French Government has honored Alvin W. Krech, president of the 
Equitable Trust Company of New York and a director in many important 
corporations, by conferring upon him the title of the Chevalier of the Legion 
o* Honor. In conferring the honor upon Mr. Krech, the French Govern- 
ment recognized the valuable services which he had performed in aiding 
it in the struggle against militarism and autocracy. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, re- 
ported to the New York Clearing House for the week ending Jan. 5, 1918, and 


Jan. 4, 1919: 


Members of Federal 
Reserve Bank 


Bank of New York 

Bank of the Manhattan Co... 
Merchants National . 
Mech. & Metals Nat 

Bank of America......... hice 


Nat. Butchers & Drovers.. a 
American Exchange Nat.. 


National Bank of Commerce. 
Pacific B 

Chatham & Phenix Nat 
Hanover National 

Citizens National 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 

East River National 


Second National Bank 

First National............. as 
Irving National 

N. Y. County Nat 
Continental 


Chase National 

Fifth Ave. Bank 
Commercial Exchange........ 
Commonwealth Bank 
Lincoln National 


Garfield National 

Fifth National Bank 
Seaboard National 

Liberty National........... 
Coal & Iron National. 


Union Exchange Nat 
Nassau Nat. Bank Bklyn.... 


State Banks not 
Members of Federal 


Loans and = Loans and 


Discounts 
Average 


157,502,000 
32,521,000 


19,137,000 


49,562,000 
84,652,000 
8,766,000 
6,057,000 


306,355,000 
16,700,000 
5,688,000 
6,148,000 
15,898,000 


10,630,000 


082,000 
49,014,000 
76,394,000 
12,436,000 


12,430,000 
12,762,000 


14,037,000 

4,274,000 
17,544,900 
24,948,000 


Discounts 
Average 
1919 


$46,511,000 


624,745,000 
78,246,000 
17,360,000 

2,928,000 

115,218,000 


385,297,000 
15,090,000 
91,866,000 

137,529,000 
37,771,000 


42,144,000 
107,211,000 
202;345,000 

3,394,000 


19,590,000 
304,250,000 
101,945,000 

11,041,000 


’ 7 


324,605,000 
20,747,000 
6,569,000 
6,732,000 
16,422,000 


12,915,000 

6,913,000 
49,927 000 
73,704,000 
14,456,000 


"13,372,000 


15,501,000 


16,114,000 

5,407,000 
21,758,000 
36,193,000 


Legal Net 
Deposits 
Average 

1918 


$35,722,000 
45,624,000 
17,608,000 
163,940,000 
000 


570,038,000 
52,707,000 
14,131,000 

2,079,000 
95,253,000 


270,997,000 
10,530,000 
75,050,000 

144,904,000 
29,761,000 


20,608,000 
113,942,000 
27,781,000 
156,937,000 


309; 
17,076,000 


92,950,000 
9,361,000 
5,405,000 


255,753,000 


12,816,000 


853; 


14,555,000 
3,862,000 
720m 


Legai Net 
Deposits 
Average 

1919 


$33,330,000 
56,925,000 


615,695,000 
69,426,000 
13,783,000 

2,747,000 

105,942,000 


309,895,000 
14,033,000 
92,782,000 


- 139,218,000 


35,517,000 


24,521,000 
113,879,000 
25 


170,874,000 
15,814,000 


172,245,000 
106,337,000 


’ 


288,974,000 


18,169,000 
6,528,000 
,042,000 
17,133,000 


44 
63,625,000 
11,742,000 


14,457,000 
10,873,000 


16,421,000 
5,221 

23,053,000 

36,787,000 





